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	           Ld. Advocate representing the petitioner is present. 


Affidavit of Service is filed. Let it be kept with the record. 


This application is being opposed by the state respondent with reference to a decision reported in (1996) 6 Supreme Court cases, page 216 in the case of Excise Superintendent, Malkapatnam, Krishna district A.P - vs -  K.B.N. Visweshwra Rao & ors. stating that the petitioners before seeking any order for giving them a chance to appear at the interview were required  to apply before the concerned authority for giving them a chance and if the same has not been done by them then no application could be entertained in terms of the aforesaid decision. 


But, hearing the parties before us and looking into the aforesaid decision, we find that the aforesaid observation was made by the Apex Court with certain riders wherein clear indication was given that concerned departmental authorities should publish notification of employment in widely circulated newspapers and also display on their office notice boards or announce on radio, television and employment news bulletins. But the same having not been done in the instance case this decision, in our view, does not help the respondents in any way.

            So rejecting the contention of the respondents, we allow this application of the petitioners. 


Hearing the ld. Adv. for the petitioners and upon perusal of the materials available  so far in the record, we dispose of this application with the following directions:- 


The Respondent authorities specially respondent no. 2 & 3 are hereby directed to allow the petitioners to appear at the interview which is going to be held on and from 08/02/07 to 10/02/07 or any other deferred date, if any, and not thereafter for the post of ‘Constable’ under West Bengal Police   from Murshidabad district provided said interview is not already over and provided further the petitioners are otherwise eligible for such appointment.


The respondent no2 & 3 are hereby directed to act upon the plain copy of this order which is to be submitted by the ld. Adv. or his agent with a copy of this application and all its annexures. The application is disposed of accordingly. Liberty to communicate the gist of this order. 



Plain copy. 

  (k.c.Ray)                                       (P.K.Biswas)                                                           

MEMBER (j)          

             chairman
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	For Applicant                        :    Mr. A. Hati,

                                                      Ld. Adv.
For State Respondents         :   Mr. S. Banerjee, 
                                                    Ld. Adv.    

For A.G. (W.B)                     :    None.
              Today, we have taken up this application of Achintya Kr. Mukherjee for final hearing and order in presence of Mr. Hati, representing the applicant and Mr. Banerjee, representing the State Respondent.  

                The petitioner has filed this application, seeking benefit of Provision 42A (5) of WBSR Part-I.  The petitioner submits that he joined the service of Sub-Inspector of School in the year 1974 and before joining government service, he was discharging his duty as an Assistant Teacher of Recognized Non-government Aided School.

                The petitioner has stated that as per provision of 42A (5) of WBSR Part-I, the petitioner shall have the protection of getting his last pay in his previous post as his initial pay while joining the government service.

                 The petitioner contends that earlier, he made application before the authority for two benefits,  first for counting of his past service and second, for extending the benefit of 42A(5) of WBSR Part-I.  The petitioner contends that while the authority granted the first prayer of the petitioner, the authority has not taken any decision of his second prayer as yet.

                 Mr. Hati, appearing for the petitioner submits that on earlier occasion his department extended similar benefit to two persons relying on 42A(5) of WBSR Part-I and those orders were passed on 26th February, 1993 and 10th March, 1993 and when the petitioner is identically placed with those persons, there should not be any hostile discrimination towards the petitioner.

                 The State Respondent is strongly opposing this application by filing reply where apart from raising point challenging merit of the application, the State Respondent has raised the question of Limitation.

                      The State Respondent has stated in reply that on proper interpretation of 42A(5) of WBSR Part-I, the petitioner is not found to be entitled to derive any benefit from such proviso only on the ground that the duty and responsibility of a teacher cannot be equated with that of Sub-Inspector of School.

               It is relevant to mention that in the reply, the State Respondent has, however, observed that the matter may be referred to the authority for taking a decision and the Tribunal should not venture to fix up any scale which would be against the spirit of Law.
               Today, at the time of hearing, Mr. Hati reiterating the points taken in the original application and rejoinder submits that the same department in the past relying on 42A(5) of WBSR Part-I extended benefit to two persons and in the case of petitioner that should be extended without making any discrimination.  Mr. Hati on the point of Limitation submits that the cause of action of the petitioner appears to be continuous and hence his genuine prayer should not be rejected on the technical plea of Limitation.
                    Mr. Banerjee in response submits that he cannot explain at present under what circumstances, the orders dated 10th March, 1993 and 26th February, 1993 were recorded by the authority but according to him from a plain reading of 42A (5) of WBSR Part-I the duty and responsibility of the petitioner having been different from the duty and responsibility of an Assistant Teacher, there is no scope for the department to extend the benefit of pay protection to the petitioner.

                   Mr. Banerjee finally submits that even if, the petitioner may be held eligible for pay protection to the petitioner shall not get any arrear in view of the judgment of the Hon’ble Supreme Court rendered in the case of Union of India and Others-Vs-Tersem Singh reported in (2008) 8 SCC 648.
               After hearing, the Ld. Advs. of both the sides, and with special reference to the original application and the reply of the State Respondent, we find that there are two conflicting situations emerging from the present application. One undisputed position is that in the past two persons by the same department were granted benefit of 42A (5) of WBSR Part-I and the other reverse situation is that on plain reading of 42A(5) of WBSR Part-I it seems that such benefit is not admissible in case of the petitioner on the ground that his duty and responsibility cannot be equated with that  of his previous job as Assistant Teacher.

                After considering the points taken by both the sides and in view of the above position, we hold that in this case, it would be the correct position for us not to record our own opinion but the matter should be referred to the Principle Secretary, School Education Department, Government of West Bengal to take a decision in the background of the fact disclosed in our order as to whether the present petitioner shall be eligible for getting the benefit of 42A (5) of WBSR Part-I.  We record that if the petitioner is found eligible, the authority shall have the liberty  to  refuse  payment of arrear salary, if any, in view of the 
decision of the Supreme Court recorded in the body of our judgement.
                We, therefore, dispose of this with the above direction by fixing 4 months time for disposal of the matter by the Principal Secretary and also we direct the Principal Secretary to inform his decision to the petitioner within next 8 weeks.
              The application accordingly stands disposed of.               

               Plain copy to both the sides.

Sd/-                                                                             Sd/-                                                                                                                                                                                                                                               
(K.K. BAGCHI)                                                       (A.K. BASU)
 MEMBER (A)                                                         CHAIRMAN
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