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	For the Petitioner : Ms. H.Begam,
                             Mr. M.Karim, Ld. Advs. 

For the State Respondent : Mr. D.Koley, Ld. Adv. 

For the P.S.C.,W.B :          Mr. B.K.Roy, Ld. Adv. 

                Today, we have taken up this  Application of A.Dey for final hearing and order in presence of Ld. Advocates of all the sides. The main issue involved in the application of A.Dey, as we gather from the original application, appears to be that of his dissatisfaction with the action of the appointing authority in the matter of rejection of his Disability Certificate issued by Alipurduar Sub Divisional Hospital and thereby, denying his appointment as Assistant Engineer(Agri Mechanical). 

                The relevant fact is that Sri A.Dey obtained the Disability Certificate first in the year 2005 and then in the year 2008 from a Medical Board constituted by Superintendent , Alipurduar Sub Divisional Hospital. The medical report of 2005 suggests that the petitioner suffers 40 per cent hearing disability, which was enhanced to 50 per cent in the year 2008. 

                On the strength of his medical report, the petitioner applied for the post of Assistant Engineer against Reserved Category of handicapped candidate before PSC and PSC on the basis of that Disability Certificate entertained the application and ultimately, the P.S.C. found the petitioner suitable for appointment against the Reserved Category and recommended his name for such appointment. 

              The agony of the petitioner started when the appointing authority after receipt of recommendation from the PSC sent the petitioner for medical examination, which is required before issue of actual appointment letter and at the time of that medical examination, it was held that disability of the petitioner is to the extent of 24 per cent, which is much below the required level to come within the provision of Reserved Category as certified by the Commissioner of Disability. 

              Naturally, in view of the medical report, the appointing authority did not issue any appointment letter and hence, the petitioner has come before this Tribunal with a prayer for acceptance of the medical report granted by Alipurduar Sub Divisional Hospital and on the basis of that report, when the disability was 40 per cent and more, he is very much entitled to get appointment under Reserved Category of handicapped person. 

            The State Respondent on appearance has filed a reply contesting this application, where it has taken the point that under the existing Government Rule, before issue of appointment letter, a candidate must be medically examined and when on such medical examination, the disability of the petitioner  was found to be below the required level to come within the scope of Reserved Category, the department could not issue the appointment letter. The State Respondent , however, after taking a very rational  and sympathetic view in their reply has suggested for approval of this Tribunal that the petitioner may be forwarded before a new Medical Board for further examination to determine his actual extent of disability. 

              The PSC is also contesting this application by filing a reply, but, frankly speaking, the said Commission has virtually no role to play in this application. 

            The petitioner has filed rejoinder against the reply of the State Government and while denying every material allegations of the State Respondent, the petitioner has taken a specific objection against the proposal of constitution of a new Medical Board for examination of the petitioner on three grounds mainly and those grounds are :- 

            That it is most unusual that the report submitted by the Alipurduar Sub Divisional Hospital shall be declared incorrect by senior  officers of the Board, who would be selected from Kolkata; 

            That the opinion taken by the Medical Board at Calcutta was based on pathological report obtained from private agency and that pathological report can not be relied on at all and third and final is that if the State Respondent does not accept the report of Alipurduar Sub Divisional Hospital, it would mean that the Medical Officer, Alipurduar failed to discharge their duty in a bonafide manner and they are liable for departmental action. 

              Today, at the time of hearing, after going through the original application, the reply of the State Respondent and rejoinder of the petitioner and after taking a very sympathetic view towards the claim of the petitioner, we have explained to the Ld. Advocate for the petitioner that in our considered view, there can not be any objection in accepting the suggestions of the State Respondent in the matter of arranging of fresh examination of the petitioner by a newly constituted Medical Board to settle the dispute, which can not be determined by this Tribunal without having any expertise in the matter. We have also explained that the reasons shown by the petitioner not to constitute a fresh Board do not appear to be at all legally tenable and practically acceptable. 

              Thus, in order to afford an opportunity to the petitioner to get the appointment under the Reserved Category, when a certificate regarding his disability is very much required and when there is divergent opinion regarding his extent of disability, we like to dispose of this application by directing the appointing authority to arrange for constitution of another Medical Board consisting of expert in the field of ENT and not by any member of the previous Medical Board and this should be done within a period of four weeks from communication of this order and the petitioner would be informed about the date of his examination and petitioner shall attend the Medical Board on the fixed date and the said Board shall submit its report, if possible , on the basis of all available scientific data before the appointing authority within fifteen days . We make it clear that the report of the newly constituted body shall be final and binding upon all the parties and the appointing authority shall act on such report keeping in view  the requirement of disability as already settled by the Commission of Disability. If the petitioner is found to be eligible to claim appointment against the Reserved vacancy under Disability quota, the authority must issue appointment letter at the earliest, preferably within a period of two months on receipt of the Medical Board’s report, since his Police Verification appears to be almost over. 

               With the above direction, we dispose of this application. 

               Plain copy to all the sides.                 
        Sd/-                                                                Sd/-
(Samar Ghosh).                                                       (A.K.Basu).

Member(A).                                                             Chairman.  
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