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	For the Applicant      :    Mr.I.Mitra
                                          Ms.S.Mitra

                                          Ld.Advs.

For the Respondent   :   Mr.A.L.Basu
                                          Mr.B.P.Ray

                                          Mr.M.R.Chatterjee

                                          Ld.Advs.
               The Petitioner undertakes to file affidavit of service in course of this day and on such undertaking, we have taken up admission hearing of this application when we find that the State Respondents are represented by Mr.A.L.Basu, Mr.B.P.Ray and Mr.M.R.Chatterjee. The Petitioner by filing this application has challenged the initiation of a departmental proceeding against him by the disciplinary authority by an order dated 25.03.13. The Petitioner has prayed for setting aside or quashing of the order relating to initiation of the proceeding dated 25.03.13 and also the Article of charge framed against him.

Contd……………….
Contd……………….
            Mr.I.Mitra appearing for the Petitioner has taken us through almost all the documents filed with this application and sought to impress that there was a proposal from the Food and Supply Department for opening of 41 Fair price shops for the Tea Gardens in North Bengal and over the steps taken by the department to implement that scheme, there has been series of litigation before the Hon’ble High Court culminating in a contempt proceeding against the higher official of the department. Mr.I.Mitra submits that the background of such litigation is felt necessary only to appreciate a letter written by the present Petitioner, which is the subject matter of the disciplinary proceeding. 

             Mr.I.Mitra has referred to the letter signed by the present Petitioner dated 04.01.13 available at page 95 of the application and subsequent letter of the Petitioner
                                                                 Contd……………….
 Contd……………….
addressed to the District Controller (F&S), Darjeeling, Siliguri to recall that letter on the ground that under duress and coercion, he was forced to send that letter.            

            Mr.I.Mitra submits that having regard to the background of the present case specially to the series of litigation culminating in a contempt proceeding, the Petitioner was compelled to write the letter dated 04.01.13 and subsequently, after clarifying the situation, he wanted to withdraw that letter and this withdrawal letter has become eye sore to the disciplinary authority prompting   it to draw the present proceeding which is out and out the result of bias, vindictiveness and malafide intention.

            Mr.I.Mitra relying on a judgement of the Hon’ble Supreme Court of India reported in the case of State of Punjab Vs. V.K.Khanna and Ors. With Sardar Prakash

Contd……………….
Contd……………….
 Singh Badal Vs. V.K.Khanna and Ors. reported in AIR 2001 SC page no. 343 (Para 5,8,12,16,33 and 34) submits before us that it has been held by their Lordships that in appropriate case, even at the very stage of initiation of a departmental proceeding, the aggrieved Govt. servant may pray for quashing of the same on the ground of     bias, malafide intention and vindictiveness and the Court or Tribunal after being satisfied about the presence of those elements, should not hesitate to quash or set aside such disciplinary proceeding to save the public servant from unnecessary harassment and humiliation before the public. 
             Mr.I.Mitra reiterates that here in this case, having regard to the background already described                     and documents filed by the Petitioner,                                 the    action    of    the    authority    to    initiate    a
                                                                Contd……………….
Contd……………….
 disciplinary proceeding appears to be palpably out of bias, vindictiveness and malafide intention and hence, the disciplinary proceeding should be set aside and charge should be quashed.
            Mr.A.L.Basu appearing for the State Respondent, on instruction, has vehemently opposed the prayer of the Petitioner and also the submission of Mr.I.Mitra.     

            Mr.A.L.Basu submits that there cannot be a second opinion regarding the legal position that if a disciplinary proceeding is found to be patently illegal or irregular on the face of record for violation of any statutory rule or provision relating to the Service conduct of the Govt. employee or relating to the procedure of the inquiry, then and only then, the Court or Tribunal may set aside the departmental proceeding and quash the charge even at the initial stage without granting any opportunity to the authority to proceed with the enquiry. 
                                                           Contd……………….
Contd……………….
             Mr.A.L.Basu contends that the sole contention of the Petitioner has been that of presence of elements of bias, vindictiveness and malafide intention to start the proceeding and making such submission, the Petitioner relying on the ratio of decision reported in the case of State of Punjab (Supra) has prayed for quashing of the disciplinary proceeding. 
              Mr.A.L.Basu submits that if the entire judgement which Mr.I.Mitra is relying on, is examined carefully, it would also appear that their Lordships after clarifying the definition of “malafide, bias and vindictiveness” held in para 25 that “definite evidence of malafide is necessary – action not otherwise bonafide does not by itself become malafide”. Mr.A.L.Basu submits that in para 26, their Lordships further held that “when action is alleged to be prompted by personal vendetta or vindictiveness – definite evidence of personal vendetta or vindictiveness is necessary to decry the action as malafide”.


                                             Contd……………….
Contd……………….
               Mr.A.L.Basu contends that the element of malafide, bias and vindictiveness appears to be a mixed question of fact and law and this has been uniformly held by the Hon’ble Supreme Court of India in catena of cases and their Lordships also held that to decide these elements in favour of either of the side, thorough probe or inquiry is necessary and by issuing the charge memo and by asking the present Petitioner to face a departmental proceeding, sufficient opportunity has been given to controvert the charge and also to establish his point that the charge was framed out of bias, malafide and vindictiveness and this Tribunal at admission stage cannot decide this issue.

            We have heard the submission of both the sides and we find that main point for the Petitioner to pray for quashing of the charge and appointment of the Inquiring Officer has been that of his allegation of bias, malafide and vindictiveness on the part of the disciplinary authority to initiate the departmental proceeding.  


Contd……………….
Contd……………….
             We find from the paragraph 25 and 26 of the judgement under reference that there is scope for quashing of a departmental proceeding even at the initial stage, provided, the Court or Tribunal is satisfied that at least prima facie evidence in support of malafide, bias and vindictiveness is available. 
          Now, we also gather from paragraph 25 and 26 of the judgement that malafide, bias and vindictiveness or personal vendetta are question of fact and require proper evidence for establishment. In view of this legal position, which we derive from the ratio of decision relied upon by Mr.I.Mitra himself, we are of the considered view that since, we do not notice any patent illegality or irregularity in starting the disciplinary proceeding, we cannot venture to quash the disciplinary proceeding without having any prima facie evidence in support of the allegation of bias,

   Contd……………….
Contd……………….
malafide intention or vindictiveness and in our considered view, the Petitioner shall have the full opportunity to raise all these issues before the appropriate authority while facing the departmental proceeding. 

             In view of our above discussion, we do not find any merit in the contention of Mr.I.Mitra or in the payer of the Petitioner to quash the disciplinary proceeding at its initial stage. 

             We admit the application and we direct the State Respondent to file reply within 8 weeks and the Petitioner shall file rejoinder within 4 weeks. Fix 01.10.13 for filing of reply, rejoinder and further order. 

           Plain copy to both the sides.
               Sd/-                                                Sd/-

    (SAMAR GHOSH)                                   (A.K. BASU)                                                                                                                                                                                                           

         MEMBER(A)                                       CHAIRMAN              
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