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Mr. S.N. Roy, 

Mr. B. Nandy,

Ld. Advocates.

For the State Respondents:-

Mr. S.K. Mondal, 

Ld. Advocate.

Judgment delivered on :  04/07/2013.

J U D G M E N T


The petitioner in the instant original application is an Instructor (Chemistry and Unit Process) working at the Basic Training Centre (Chemical), Sahagunj, Hooghly under the Technical Education and Training Department, Government of West Bengal. He has filed this application claiming pay-scale parity with the post of Master, Plastic Processing Operator Trade (PPOT) existing in different Industrial Training Institutes.  Specifically, the petitioner has sought a direction upon the Respondent Authorities to grant him the scale of pay of Rs.4800-10925/- (unrevised) which is the scale of pay (unrevised) of the post of Master (PPOT) and compatible designation like Foreman / Master (Chemical) / Lecturer / Technical Officer at par with the Master (PPOT). 

2.    The matter was originally disposed of by this Tribunal by Order dated 08.07.2011.  The prayer of the petitioner was rejected by this Tribunal with the following observations:


“On a simple reading of the Recruitment Rule of the Instructor and the advertisement for the post of Master (PPOT), we find that there is substance in the contention of the State Respondent that the required qualification including experience is totally different for the post of Instructor from that of Master (PPOT) and this is sufficient to lend support to the claim of the State that petitioner being Instructor cannot claim higher pay scale or equal status with Master (PPOT).


Thus, on hearing Mrs. Chatterjee and considering the original application, the reply and rejoinder, we are of the clear view here is case where we cannot apply the doctrine of equal pay for equal work and accordingly the petitioner cannot get any relief.” 

3.   
Against this decision of the Tribunal, the petitioner filed an application under Article 226 of the Constitution of India being WPST No. 151 of 2012 and the Hon’ble High Court by order dated 18.06.2012 quashed the impugned order dated 08.07.2011 and remanded the original application to the Tribunal for a fresh hearing.  The Hon’ble High Court, while quashing the impugned order, observed as follows :


“The Tribunal ought to have considered the nature of work performed by persons working in the aforesaid two posts in order to ascertain whether a case for equal pay for equal work has been made out.  This could have been ascertained only from the departmental files which admittedly were not brought on record despite an order of the Tribunal.

           In these circumstances, we feel that it would be appropriate and in the interest of justice to quash the impugned order and to remand the Original Application to the Tribunal for a fresh hearing.  The respondents shall produce the departmental file and other relevant documents, as directed by the order on 8th April, 2010 within four weeks from today.  The Tribunal will decide the Original Application, after considering the contents of these records, in order to ascertain whether the petitioner’s grievance for equal pay for equal work is well-founded.  The impugned order is quashed and set aside.  The matter is remanded to the Tribunal.” 

4.      In pursuance of the direction of the Hon’ble High Court, the Tribunal had taken up the matter afresh and directed the Principal Secretary, Technical Education and Training Department, to produce the departmental file relating to the case before fixation of the date of final hearing of the application.  The petitioner also sought leave of the Tribunal to file an additional document in connection with the matter which was granted.  The departmental files were produced on 22.03.2013. The petitioner filed additional document on 14.06.2013. The matter was taken up for final hearing on 19.06.2013.   

5.         The Tribunal has considered  the matter afresh having regard to the position of Recruitment Rules for the post of Instructor (Chemistry and Unit Process) and the post of Master (PPOT), the duties and responsibilities associated with the two posts as may be revealed from the departmental file and other relevant documents and information (as available from the departmental files). 

6.      The main grievance of the petitioner is that Master (PPOT)s are enjoying higher scale of pay than him, although he is possessing higher qualification than what is required for the post of Master (PPOT), which is discriminatory and violative of the principles laid down in Articles 14, 16 and 21 of the Constitution of India and also contrary to the principle of ‘Equal Pay for Equal Work’.






7.      The petitioner has contended that the Master (PPOT)s were initially appointed as Instructor and were in the same gradation list with the petitioner.  Later, they were redesignated as Master (PPOT) and were offered higher scale.  He has further submitted that Master (PPOT)s are serving the same chemical trade and performing the same nature of duties and responsibilities, but despite this, they have been given higher scale.  The refusal of the authorities to grant him the same scale of pay as that of Master (PPOT) is highly discriminatory and such discrimination should be removed by giving him the same scale of pay as that of the post of Master (PPOT) along with appropriate designation.  

8.
In reply, the State Respondents have stated that the Instructor (Chemistry and Unit Process) and Master (PPOT) conduct different types of training and possess different types of qualification.  They do not belong to the same category and, therefore, are not entitled to the same scale of pay.  As the posts are different and the Recruitment Rules and nature of job are also different, the question of discrimination and deprivation as alleged by the petitioner does not arise.

9.
In rejoinder, the petitioner has primarily made the same averments as in the original application.  He has also enclosed the work schedules of himself and one S.K. Maity who is a Master (PPOT).  He has challenged the statement of the State Respondents that the Master (PPOT) and Instructor (Chemistry and Unit Process) are two separate posts requiring different qualifications.  He has further drawn our attention to the recruitment qualification for the posts of Instructor (Chemistry and Unit Process) and Master (PPOT), as revealed from the advertisement no. 5/06 issued by the Public Service Commission, West Bengal.  Finally, he has stressed upon his own qualification which, according to him, is higher than what is required for recruitment to the post of Master (PPOT).

10.
At the time of hearing, the Ld. Advocate for the petitioner referred to the additional document filed by him comparing the duties and responsibilities of the post of Instructor (Chemistry and Unit Process) with those of the post of Master (PPOT).  The Ld. Advocate has not revealed the source of this document and has not referred to any Government Order or Notification wherein the duties and responsibilities as mentioned in the document have been mentioned.  He has merely referred to various paragraphs of his application to corroborate the comparative statement.     

11.
The Ld. Advocate for the State Respondents has challenged the validity of the additional document submitted by the petitioner.  He has stated that the post of Master (PPOT) was created at the time of introduction of the Plastic Processing and Operator Trade in the ITIs following the direction of the Directorate General of Employment and Training, Government of India.  This post was considered higher than the post of Instructor (Chemistry and Unit Process) at the time of creation as may be revealed from the documents placed in the departmental file. As the recruitment qualifications of the two posts are different and the nature of duties and responsibilities are also not the same, the question of granting the petitioner the same scale of pay as that of the post of Master (PPOT) does not arise.  The possession of higher qualification by the petitioner is not of any relevance, as the pay scale of a post is determined, inter alia, by the recruitment qualifications and the nature of duties and responsibilities and not by the actual qualification of individual employees, unless there is a provision in the Pay Rule or the Recruitment Rule that a person with higher qualification will be granted higher scale of pay.

12.         We have heard submissions of both the parties and we have considered the relevant information as available from the department files produced by the State Respondents.  The issue for our consideration is whether the Recruitment qualification for the post of Master (PPOT) is higher, lower or the same as compared to the recruitment qualification for the post of Instructor (Chemistry and Unit Process), whether the nature of duties and responsibilities are comparable and whether there has been any anomaly and consequential violation of the principle of ‘Equal Pay for Equal Work’ in denying the petitioner the same scale of pay as that of Master (PPOT).

13.
At this stage, we consider it necessary to go into the background of appointment of Master (PPOT) in different ITIs.  For this purpose, we have perused the documents contained in the departmental file no. 2E-41/II/04, Estabd-IR7, linked with file no.2E-41/90, [(Subject – Appointment of Master (PPOT) in different ITIs].  We find from the departmental files that by Memo No. 1267-Trg dated 19.12. 1987, the Labour Department, Government of West Bengal conveyed  its commitment to the Directorate General of Employment and Training, Government of India for introduction of PPOT course in the ITIs at Haldia and Hooghly.  While conveying such commitment, the Director of Industrial Training, Government of West Bengal was asked to make necessary arrangement to start the training course in PPOT in the above-named ITIs and for this purpose, to spare the services of one Instructor so that he could be trained in Plastic Processing at Central Institute of Plastic Engineering and Training (CIPET), Madras as asked for in DGET No. 9(7)/87-CD dated 13.10.1987.  Subsequently, several posts of Master (PPOT) for different ITIs were created in the then existing scale of pay of Rs.1500-3410/- with recruitment qualification as prescribed by the Government of India, namely, Diploma in Mechanical/Electrical Engineering with 2 years’ practical experience or B.Sc with Chemistry with 5 years’ practical experience.  One such order bears no. 505-Trg dated 11.12.1990.  It is also revealed from the departmental file that department had conducted the evaluation of 20 existing Instructors of ITIs belonging to different disciplines for deputing them for training in the Plastic Processing Trade at CIPET, Madras as a pre-condition of their appointment  as Master (PPOT).  We further find from Memo No. 392-Trg dated 19.8.1991 from Shri K S Aditya, Deputy Secretary, Department of Technical Education and Training, addressed to the Special Secretary and Ex-Officio Director of Industrial Training, West Bengal that the Government conveyed its approval to a panel of 14 Instructors of different ITIs prepared on the basis of selection made by a selection committee for posting them as Master (PPOT) in different ITIs as and when necessary.  At the material point of time, there were no formal Recruitment Rules for the post of Master (PPOT) and, therefore, Government of India’s guidelines regarding their qualifications and training had been adopted by the State Government.  

14.          From the background of creation of the post of Master (PPOT), it is amply clear that at the time of creation, the post of Master (PPOT) was considered to be a higher post in as much as training in Plastic Processing Unit was considered essential for appointment to this post and initially selection was made from amongst the Instructors belonging to different disciplines through a process of evaluation.  A higher scale of pay than that of the post of Instructor was accordingly assigned to the post of Master (PPOT).  

15.     Thus, although the contention of the petitioner that the Master (PPOT)s originally belonged to the same gradation list with him is true, one should not lose sight of the fact that they were not appointed to that post simply by transfer from the posts of Instructor, but were so appointed after due evaluation and after receiving training in Plastic Processing from CIPET, Madras.  The assignment of a higher scale to the Master (PPOT)s cannot, therefore, be treated as arbitrary and illegal.

16.  The Recruitment Rules for the post of Master (PPOT) were formally issued by Notification No. 5-TET(Trg)/2E-16/2001 dated 04.01.2005 wherein the following essential qualifications were laid down for recruitment:

“ (i) a Diploma in Mechanical/Electrical/Chemical Engineering recognized by the State Council of Technical Education, West Bengal or All India Council for Technical Education, along with one-year Post Diploma qualification in the Plastic Mould Design from an institute recognized by the Government of India, preferably from the Central Institute of Plastic Engineering & Technology, Government of India.







Or

A Degree in Science from a recognized University with Chemistry as one of the subjects with one-year Post Graduate Diploma in Plastic Processing Technology from the Central Institute of Plastic engineering & Technology, Government of India.

(ii) Five years’ working experience in the related field in reputed industrial concern or institution.

(iii) Ability to impart training in Bengali.”



17.    We have also gone through the departmental file relating to appointment of Instructors in different ITIs (File No. 2E-1/Chemical/89) [Subject – Recruitment of staff and other relating to Chemical Group – BTC, Hooghly].  The essential qualification for the post of Instructor (Chemistry and Unit Process) as notified under No. 117-TET (Trg) dated 19.09.2001 is as follows:

“(i) B. Sc degree with Physics, Chemistry and Mathematics from a recognized University







Or 

   Diploma in Chemical Engineering from a recognized institute.

(ii) Three years’ post degree/diploma experience in imparting training in a reputed industry/institute or three years’ practical experience in related field in a reputed industry/establishment.

(iii) Ability to impart training in Bengali.”

    Subsequently in 2012, revised Recruitment Rules were notified.  The essential qualifications for recruitment were prescribed as stated below:

 “ (a)    Madhyamik Examination of West Bengal Board of Secondary Education or its      equivalent.

(b)     B. Sc with Chemistry Honours with 3 years’ Post-Qualification experience in the related field of Chemical Industry.







Or

National Trade Certificate in the concerned trade as a regular trainee with not less than 5 years’ Post-Qualification experience in the related field in Chemical Industry.







Or

National Apprenticeship Certificate in the concerned trade with not less than 4 years’ Post-Qualification experience in the related field in Chemical Industry.”

18.
From a perusal of the Recruitment Rules of the two posts as reproduced hereinbefore, it can be inferred that the recruitment qualification for the post of Master (PPOT) is higher than that for the post of  Instructor (Chemistry and Unit Process) as for the former post, in addition to the basic qualification of a diploma in Engineering or a degree in Science, one-year post diploma/post graduate diploma in Plastic Processing from an Institute recognized by the Government of India/CIPET, Government of India is essential.  Apart from that, 5 years’ working experience in the related field in reputed industrial concern or institution is also essential.  Thus a plain reading of the Recruitment Rules would reveal that additional qualifications are necessary for the post of Master PPOT.  In case of Instructor (Chemistry and Unit Process), there is no requirement for Diploma in Engineering but National Trade Certificate or National Apprenticeship Certificate has been prescribed as alternative qualifications  to B. Sc with  Honours in Chemistry.

19.
Therefore, judging from the angle of recruitment qualifications, there is no case for granting the same scale of pay to the Instructor as that attached to the post of Master (PPOT). The fact that the petitioner has higher qualification compared to what is required for recruitment does not make the case of the petitioner any stronger as there is no provision in the recruitment rules or pay rules relating to the post of Instructor for grant of higher pay for possessing higher qualification.  

20.      The next point for consideration is whether the petitioner is entitled to the same scale of pay as Master (PPOT) based on the principle of “Equal pay for Equal Work.”  The petitioner has stressed the point over and over again that Master (PPOT) and Instructor (Chemistry and Unit Process) perform the same type of work and both these posts belong to the same trade (Chemical Group).  The departmental files do not contain any specific information relating to the duties and responsibilities of the two posts.   In the comparative statement filed by the petitioner, an attempt has been made to establish equality only in regard to certain common and trivial functions of the two posts.  It does not establish the identity of the posts in all respects.  Moreover, this statement can hardly be relied upon as it is not corroborated by any authentic document. The fact remains that the Master (PPOT) is to impart instruction and training in the special trade of PPOT while Instructor (Chemistry and Unit Process) imparts training in chemical trades in general.

21.  We now turn to the concept of Equal Pay for Equal Work as interpreted by the Hon’ble Supreme Court in a number of judgments.    It has been held in S C Chandra Vs. State of Jharkhand as reported in (2007) 8 SCC 279 that “the principle of Equal Pay for Equal Work was propounded by the Court in certain decisions in the 1980s.  Subsequently, it was realized that the application of principle of Equal Pay for Equal Work was creating havoc all over India; different groups were claiming parity in pay with other groups.  Fixation of pay scale is a delicate mechanism which requires various considerations including financial capacity, responsibility, educational qualification, mode of appointment etc. and it has cascading effect.  Hence in subsequent decision of the Court, the principle of Equal Pay for Equal Work has been considerably watered down and it has hardly ever been applied by this Court in recent years.”  In State of Haryan Vs. Charanjit Singh as reported in (2006) 9 SCC 321, a 3-Judge Bench of the Hon’ble Supreme Court held that “the Principle of Equal Pay for Equal Work cannot apply unless there is complete and wholesale identity between the two groups.  Moreover, even for finding out whether there is complete and wholesale identity, the proper forum is an expert body and not the Court as this requires extensive evidence.  A mechanical interpretation of the principle of Equal Pay for Equal Work creates great practical difficulties”.  In State of Haryana Vs. Tilak Raj as reported in (2003) 6 SCC 123, the Hon’ble Supreme Court held that “Equal Pay for Equal Work is a concept which requires for its applicability complete and wholesale identity between a group of employees claiming identical pay scale and other group of employees who have already earned such pay scales.  The problem about equal pay cannot always be translated into a mathematical formula”.  In State of Haryana Vs. Jasmer Singh as reported in (1996) 11 SCC 77, the Hon’ble Supreme Court observed that “persons in the same work may have different degrees of responsibilities, reliabilities and confidentialities and this would be sufficient for a valid differentiation.  The judgment of the Administrative authorities concerned in the matter of responsibilities which attach to the post and the degree of reliability expected of an incumbent would be a value judgment of the authorities concerned which if arrived at bona fide, reasonably and rationally is not open to interference by the Court”.  In S C Chandra (supra), the Hon’ble Supreme Court has further held that fixing of pay scales by Courts by applying the principle of Equal Pay for Equal Work opposes the high constitutional principle of separation of powers between the three organs of the State.  Realizing this, this Court has in recent years avoided applying the principle of Equal Pay for Equal Work unless there is complete and wholesale identity between the two groups and there too the matter should be sent for examination by an expert committee appointed by the Government instead of the Court itself granting higher pay”.

22.
However, we should also mention that it has been held by the Hon’ble Supreme Court in a number of cases that where there is total misclassification, patent anomalies and unfair discrimination in the prescription of pay scales, the same can certainly be set right by judicial review.

23.
In the instant case, as already explained, the recruitment qualification for the post of Master (PPOT) is higher than the recruitment qualification for the post of Instructor (Chemistry and Unit Process).  There is no evidence to prove that there is complete and wholesale identity between the posts of Master (PPOT) and Instructor (Chemistry and Unit Process).  There is nothing on record to show any inherent and patent anomaly in the prescription of pay scales of the two posts.  Going again to the background of the creation of the post, it is found that post was created on a higher scale of pay than that of the post of Instructor considering that an Instructor is required to receive specialized training in Plastic Processing before appointment as Master (PPOT).  

24.
Having regard to the analysis made in the foregoing paragraphs and the ratio of the decisions of the Hon’ble Supreme Court in the matter of Equal Pay for Equal Work as referred to in paragraph 21,    we are of the considered view that the petitioner has failed to make out any case for grant of the same scale of pay as applicable to the post of Master (PPOT) and therefore, there is no need for our interference in the matter.

25.        Accordingly, we dismiss the application.        

26.        There will, however, be no order as to cost.

27.        Plain copy of the judgment be given to both the parties.
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