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Today in presence of Mr. A.L. Basu representing the petitioner and Mr. S.K. Pal and Ms. S. Agarwal representing the State respondent, we have taken up this application of Pradip Bose for final hearing. 
Petitioner P. Bose has filed this application challenging the initiation of departmental proceeding No. 50 dated 01.06.07 and departmental proceeding No. 34 dated 24.02.09 as well as the final order of the Disciplinary Authority and the appellate order. 

The petitioner submits that the authority started two proceedings against him, first one was started on 1st June, 2007 on the ground of his unauthorized absence and the second proceeding was started on 24th February, 2009 on the ground that since he was involved in three consecutive criminal cases relating to putting up of dummy candidate in lieu of money in connection with recruitment of Calcutta Police, the authority thought that he has tarnished the image of Police Department and he should face the departmental proceeding.  The petitioner submits that both the departmental proceedings were concluded ex-parte in his absence and he did not get any opportunity to put up his own defence and therefore, in violation of the principle of natural justice, the enquiry officer concluded the proceeding  and submitted the report holding the petitioner guilty of both the proceedings.  The petitioner submits that the Disciplinary Authority without application of mind, but, acting in a most mechanical manner, accepted the finding of the enquiry officer and passed the order of dismissal from service against the petitioner.  The petitioner submits that his appeal before the statutory authority also went in vain as the said authority also did not consider the case of the petitioner at all. 
The State respondent on appearance has contested this application by filing a reply.  The State respondent has denied all the material allegations of the petitioner, contending inter alia that it would appear from record that in both the proceedings, time without number, the enquiring officer sent information to the delinquent Constable to face the departmental proceeding through e-mail, speed post and also through local police station, but the petitioner never attended the proceeding.  The State respondent submits that when inspite of several attempts being made, the enquiring officer could not procure presence of the petitioner before him, he had no option but to conclude the proceeding ex-parte.  The State respondent submits that petitioner filed his statement of defence in proceeding No. 34 and that statement of defence was duly considered by the enquiring officer before submission of his report.  The State respondent submits that as the petitioner himself did not appear before the enquiring authority inspite of proper intimation, it cannot be stated that enquiring officer violated the principle of natural justice in concluding the enquiry ex-parte. 

The State respondent concludes that having regard to the gravity of the charge established against the petitioners in connection with proceeding No. 34, the Department rightly dismissed the petitioner from service. 

The State respondent also submits that the Appellate Authority after due consideration of all facts and circumstance rejected the appeal finding no merit in it.  The petitioner has filed rejoinder challenging the contention of the State and  one of the points taken by the petitioner in the rejoinder has been that of denial of opportunity to the petitioner for cross-examination of witnesses in departmental proceeding No. 34 inspite of request being made to the enquiring officer. 

Today at the time of final hearing, Mr. Basu submits that petitioner is aggrieved with the conduct of the enquiring officer who intentionally denied the right of cross-examination on the false pretext of causing delay in the enquiry.  Mr. Basu submits that petitioner filed an application before the enquiring officer with a prayer for cross-examination of witnesses, but the enquiring officer rejected the same on the ground that recalling of prosecution witnesses would cause unnecessary delay but the fact is that the enquiry officer submitted his report after a long period. 
 Mr. Basu submits that right of cross-examination is a fundamental right of a delinquent officer and when that right has been denied, the entire proceeding and the report and also the action of the Disciplinary Authority on such report must be recorded as perverse and not tenable in law and on this score alone the entire proceeding and the final report of the appellate order must be set aside by this Tribunal. 

Mr.  S.K. Pal appearing for the State respondent submits that petitioner has never challenged anywhere that he was not informed about the conduct of both proceeding No. 50 and 34. 

Mr. Pal submits that petitioner was well aware of the proceeding and that he received the copy of the statement of witnesses is amply demonstrated from the fact that petitioner himself sent his statement of defence along with extract of statement of different witnesses in that statement of defence. 

Mr. Pal submits that petitioner after closure of prosecution witnesses and also after not attending the proceeding No. 34 inspite of proper intimation on several occasions and only to delay the proceeding with ulterior motive filed an application on 3rd February, 2010 with a prayer of cross-examination.  Mr. Pal submits that the enquiry officer on 26th February, 2010 rejected that prayer with reason and the petitioner never challenged that order of rejection, but accepting such rejection he sent his statement of defence on 13th May, 2010.  Mr. Pal submits that these three dates would clearly indicate that petitioner was not at all serious regarding cross-examination of witnesses, but, only as dilatory tactics he made an application.  Mr. Pal submits that question of determination would be whether the petitioner was really aggrieved for non-crossexamination of the witnesses.  Mr. Pal submits that having regard to the charge framed against the petitioner and having regard to the statement of P.Ws. it cannot be stated that petitioner really suffered from non-examination (cross) of prosecution witnesses.  Mr. Pal submits that charge against petitioner in proceeding No. 34 was involvement in three criminal cases and that was established from police papers itself and naturally there is little scope of any cross-examination and hence, for non cross-examination, the petitioner did not suffer any loss or injury and there is no question of breach of any principle of natural justice. 

We have heard submission of both Mr. Basu and Mr. Pal in the light of the averments of original application, the charges framed in both the proceedings, the enquiry report, the order of the Disciplinary Authority as well as the order of the Appellate Authority.  We have also examined carefully reply of the State government and rejoinder of the petitioner.  We find from the grounds taken by the petitioner in the original application that he has only repeated the points of violation of natural justice as both the proceedings were concluded ex-parte in his absence.

There is no doubt that every proceeding is required to be disposed of in presence of the delinquent after giving him reasonable opportunity of defending his stand.  In this particular case, from the report of the enquiry officer which has not been challenged categorically by the petitioner, we find that in both the proceedings the petitioner was given due information on several occasions, but, he never cared to appear before the enquiring authority nor has he sent any prayer seeking adjournment of proceeding nor there was any prayer to satisfy the enquiring authority that for unavoidable reason he was prevented from attending the enquiry officer. 
From this event we are bound to hold that petitioner has no intention to face the departmental proceeding.  We may come to another important point raised by the petitioner regarding denial of his right of cross-examination of witnesses.  We have already stated that petitioner intentionally avoided the proceeding and for the interest of administration, the proceeding was concluded ex-parte and only after conclusion of evidence of prosecution, the petitioner filed an application for cross-examination of witnesses and when the prayer was rejected, the petitioner did not take any step to challenge that order.  On the contrary, within a very short time he has filed statement of defence and this shows his contradictory behavior, which cannot be taken in his favour to hold  that there has been any violation of principle of natural justice. 

Mr. Basu has raised a point of violation of natural justice regarding denial of right of cross-examination and after hearing Mr. Pal in detail and having regard to the nature of charge and the enquiry report, we are of the view that no real prejudice was caused to the petitioner by denying the right of cross-examination and that apart, we are constrained to hold from the subsequent conduct of the petitioner that he himself was instrumental in conducting the enquiry ex-parte and now he cannot take any plea to challenge that ex-parte proceeding. 

Now, coming to the required formalities about the proceeding, we are satisfied that after giving all the opportunity to the delinquent the proceeding was concluded in accordance with the Rule.  Now, on the question of punishment we have considered the submission of the petitioner and we find that when from his involvement in three criminal cases relating to recruitment of Constable in Calcutta Police, the State authority had the reason to hold that it has lost confidence on its employee we cannot insist the employer to retain such employee on whom the authority does not repose any confidence and on this aspect Mr. Pal has referred to the judgement of Hon’ble Supreme Court reported in (2012) 1 Supreme Court Cases page 442 (Divisional Controller, K.S.R.T.C.  versus M.G. Vittal Rao).  After hearing both the sides and finding no inconsistency or irregularity in the matter of conducting the enquiry and after considering the order of the Disciplinary Authority and Appellate Authority, we are of the view that we have no scope to interfere either with the enquiry report or with the final order or appellate order.  We, therefore, dismiss this application on contest but without any order as to cost. 
Plain copy to both the sides.

Sd/-                                                              Sd/-
(SAMAR GHOSH)                                            (A.K. BASU) 

 MEMBER (A)                                                  CHAIRMAN
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