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        Skg/Sourav
	For the Petitioner                : Mr. S. Ghosh,
                                                 Mr. B. Nandi, 

                                                 Ld. Advs.

For the State Respondent  : Mr. G. P. Banerjee,
                                                 Ld. Adv.

          Pursuant to our notice after assignment of this file to this Bench, Mr. Ghosh with Mr. Nandi is representing the petitioner and Mr. Banerjee is representing the State. Mr. Banerjee has also produced the original departmental proceeding file for our consideration. As the case is, otherwise, ready with filing of reply and rejoinder, with consent of both the sides, we have taken up this application for final hearing and order. 
          Petitioner Arun Roy is aggrieved for initiation of a departmental proceeding against him on 11th 
December, 2008 as well as with the order of the Disciplinary Authority imposing on him the punishment in the form of compulsory retirement together with an order of recovery of Rs. 47 lakhs 87 thousand 09 hundred and 35 from him as well as the order of the Appellate Authority.

          The relevant fact in brief is that on receipt of a report of an Enquiry Committee, the Superintending Engineer, Resources Circle, Irrigation & Waterways Department framed a charge against the petitioner and initiated a departmental proceeding with the allegation that Sri Arun Roy, Store Keeper of Teesta Resources Sub-Division No.- II, who was in-charge of the stockyard since his joining the post for a  considerable period of time and whose duty was to preserve and maintain steel materials kept in that 
stockyard was found to be responsible for short fall for which the State Government suffered loss of Rs. 47 lakhs 87 thousand 09 hundred and 35.

          It appears from record that before drawing the formal charge, the authority also served a show-cause notice upon the petitioner and the petitioner duly sent his reply pleading his innocence in the matter and also explaining what steps he took to protect and preserve Government property. As the reply to the show-cause was not satisfactory, the authority started the proceeding on the above allegation. 

          It appears from record that one Susmita Roy, Executive Engineer and Liaison Officer Resources Circle was entrusted with the task of conducting the 
enquiry and submitting final report and she submitted half page report recommending punishment of the petitioner in the form of compulsory retirement and also for recovery of the amount in question.

          The petitioner, thereafter, preferred appeal, as per order of this Tribunal by filing an application and the order on appeal went against the petitioner. 
          Now, the petitioner has filed this application challenging the entire proceeding, the enquiry report, the order of the Disciplinary Authority as well as the order of the Appellate Authority.

           Mr. Ghosh, appearing for the petitioner submits before us that it would appear from the report of the Enquiring Committee that after a gap of 21 years, the authority appointed the Committee to examine and ascertain what was the exact loss of material kept and preserved in the stockyard and also to ascertain who might be responsible for such loss and also to suggest ways and means how such loss can be prevented in future.

          Mr. Ghosh submits that the Committee under the heading “Grey areas appearing to the Committee” mentioned four important points which would prima facie establish the callous and negligent attitude of the authority in dealing with the entire matter. 
           Mr. Ghosh has next drawn our attention to the observation and conclusion of the Committee and contends that when the Committee failed to ascertain even the exact loss or failed to fix specific responsibility on any person who was actually liable for any loss of material, picked up the present petitioner as a scape goat and recommended for fixing his responsibility. 

          Mr. Ghosh submits with much force that the report of the Committee itself did not and could not establish any liability or responsibility of the petitioner and for this, the authority following the conclusion of the Committee, decided to start the proceeding and the charge was framed accordingly. 

          Mr. Ghosh submits that it is totally astonishing 
and at the same time, amusing to note that when a charge has been levelled against an employee for causing huge loss to the state exchequer, the Inquiring Officer did not take any trouble to make a thorough enquiry which is required under the Rule. 

          Mr. Ghosh submits that in view of such an allegation of grave nature, the Inquiring Officer completed her task with filing of a half page report and on examination of that report, it would appear that the Inquiring Officer took up the task and duty of the Disciplinary Authority also upon herself and she was bent upon to reach a conclusion which she already pre-determined.
           Mr. Ghosh submits that following such a report, 
the Disciplinary Authority after serving formal notice of show-cause recorded a punishment of compulsory retirement and recovery of money from the petitioner.

          Mr. Ghosh submits that perhaps the Disciplinary Authority also did not feel it necessary to go through  the report and in a most mechanical manner and with biased mind, it accepted the report and recorded the punishment order. 

          Mr. Ghosh submits that it is really unfortunate that even the Appellate Authority failed to exercise its independent Judgment when it is found that the Appellate Authority gave the seal of sanction on the punishment order based on such a report. Mr. Ghosh, therefore, concludes that when there was mockery in 
the name of an enquiry and when the inquiry report is bad in law from all possible angle, this Tribunal should not hesitate to quash the entire proceeding, the inquiry report as well as the final order of the Authority and the Appellate Order. 
          We directed Mr. Banerjee to produce the departmental file only to examine how the enquiry was conducted and what was the actual report submitted by the Inquiring Authority. Mr. Banerjee submits before us with reference to the departmental file that there was no formal enquiry either by summoning witnesses or by calling relevant documents. Mr. Banerjee also submits that the inquiry report which has been produced by the petitioner with this file is the true and exact copy of the inquiry report available in the departmental file. 

           Mr. Banerjee has assisted us in a long way by producing the file and in fact, Mr. Banerjee has helped us to reach the correct conclusion which, otherwise, could not have been reached so easily. 

       There is no dispute that the basis of starting the proceeding against the petitioner was an Enquiry report. We have examined the Enquiry report where in the conclusion part, the Committee thought it fit and proper to fix up responsibility on the present petitioner being the Store Keeper for the loss suffered by the state exchequer. We do not find anything wrong in the conclusion of the Committee. 

          The Disciplinary Authority following the conclusion of the Committee decided to start a proceeding and after serving the show-cause notice and getting reply from the petitioner actually the proceeding was started. 

          It is very much desirable and also the requirement of law relating to departmental proceeding that there must be a full-fledged enquiry by the Inquiring Authority, because, an Inquiring Authority also exercises power of a quasi-judicial nature and the Inquiring Authority is not bound to follow strictly the law of evidence and other formalities, but, she is legally and morally bound to  follow the cardinal Principle of Natural Justice. The above position indicates that there would be a formal enquiry and in course of enquiry witnesses on behalf 
of the department shall be examined and if the delinquent prays, his witnesses may also be examined and the Inquiring Authority shall also examine the  relevant document, more so, in a case where huge amount is involved. We are really surprised to learn from the original departmental file that the Inquiring Authority did not arrange for any formal enquiry and she prepared a half page report with the conclusion that the petitioner was responsible for loss as mentioned in the charge memo. 

         We are generally accustomed with  “the rule of thumb” without considering oral or documentary evidence as often used in arbitration proceeding and it is totally unknown in the arena of service jurisprudence that an Inquiring Officer would prepare a report following the principle of “rule of thumb”. In fact, the Inquiring Officer has prepared the report following that principle alone which is totally against the Principle of Natural Justice. 

          Thus, after considering the entire aspect, we are of clear view that the report of Inquiring Authority is vitiated in law for two main reasons, one, that the Inquiring Authority did not examine any evidence and her report fixing responsibility of the petitioner cannot be supported for want of any supporting evidence. The second defect in the report is that the Inquiring Authority recommended punishment of the petitioner which he or she cannot do under the law.

          After hearing both the sides, when we reach the conclusion that there is no basis of the inquiry report, 
we quash the inquiry report along with proceeding itself and it is needless to say that when the entire proceeding and inquiry report go by our observation, there is no basis of either of the final punishment order or the appellate order.

          We, therefore, after hearing both the sides and considering both reply, rejoinder and the departmental file allow this application in full. We quash the departmental proceeding, the inquiry report, final order and appellate order and we direct the authority to release all admissible retiral benefit to the petitioner within three months from this order without fail. 

          Plain copy to both the sides.  
              Sd/-                                                      Sd/-
 (SAMAR GHOSH)                                          (A.K. BASU)                                                                                                                                                                                                                 
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