0
West Bengal Administrative Tribunal

ORDER SHEET


CASE NO.                          OF 


· vs -    

PAGE  
WEST BENGAL ADMINISTRATIVE TRIBUNAL            Order Sheet (continuation)                            Page 14
                                                                       BASUDEV SINGHA
· vs –

State of West Bengal  & Others.

Case No. OA-661/2013

	Serial No. and Date of order

1
	Order of the Tribunal

With signature

2
	Office action with date and dated signature of parties when necessary

3

	 ______1_______

    10.07.2013
          SCN.

	For the Applicant   :   Mr. G.P. Banerjee
                                   Mr. D. Basu

                                    Ld. Adv.
For the Respondent:   None.

Petitioner has filed affidavit of service and from the affidavit, we are satisfied that all the State respondents were properly served, but, today, at the time of hearing, nobody is appearing to represent the State respondents. 

This case has a background.  The petitioner filed this application on 20th May, 2013 and the Department fixed the date on 30th August, 2013.  According to the petitioner, as he could not get accommodation from this Tribunal for preponing the date of admission hearing, he had to approach the Hon’ble High Court by filing W.P.S.T. 245 of 2013.  The Hon’ble High Court, by its order dated 26th June, 2013, requested the Chairman, West Bengal State Administrative Tribunal to issue appropriate direction for listing the original application before an appropriate Bench on or before 15th July, 2013 positively.  Having regard to the order of the Hon’ble High Court, this Tribunal posted the matter today for admission hearing before this Bench having jurisdiction over the matter and notice was duly served on both the sides. 
In view of specific observation of the Hon’ble High Court and when State respondents were properly served, we have no option but to hear out this application in presence of the petitioner. 

The grievance of the petitioner is that one FIR was lodged on 9th May, 2012 by one Dillip Singha against Anup Pattanayek and Mihir Rana for persuading him to part with money in the matter of his selection as Junior Constable in Jhargram.  The petitioner submits that in course of investigation in connection with that case, name of petitioner transpired from statement of different witnesses and ultimately the investigating officer has submitted charge-sheet against the petitioner also including some other persons. 

The petitioner submits that subsequently the Department has started a disciplinary proceeding number being 01/13 dated 12.02.2013 almost on same charges. 

The petitioner submits that it appears from the statement of allegation and also list of witnesses to be examined during departmental enquiry that the witnesses mentioned there are same and identical who have been examined in connection with the criminal case.  Petitioner contends that he filed an application before the disciplinary authority with a prayer to stay the departmental proceeding till disposal of the criminal case, taking the ground that when the facts are identical and witnesses are common, if disciplinary proceeding is conducted earlier, he will be compelled to disclose his defence and thereby his interest will be prejudiced. 

The petitioner also took an additional point that it will be difficult on his part to take load of both criminal case and departmental proceeding at the same time.  

As the State respondents have not appeared, we do not get any opportunity to hear their contention. 

Mr. G.P. Banerjee, appearing for the petitioner, submits before us that on perusal of the FIR as well as from the charges, framed against the petitioner in the departmental proceeding, there can be no scope of any doubt that self-same charges have been framed in the departmental proceedings which are the subject matter of the criminal case. 
Mr. Banerjee submits with reference to the statement of different witnesses, examined by the I.O. under 161 CrPC that those witnesses would be examined during enquiry and hence, petitioner would be compelled to disclose his defence in the criminal trial before the inquiring authority of the departmental proceeding and thereby his defence in criminal trial shall be highly prejudiced. 

On hearing Mr. Banerjee and appreciating the grievance of the petitioner, we, first of all, like to bring on record what is the exact position of law on this issue.  We find from the decision reported in (2012) 1 Supreme Court Cases 442 (Divisional Controller, Karnataka State Road Transport Corporation versus M.G. Vittal Rao) that their Lordships of Hon’ble Supreme Court had the opportunity to discuss this issue and their Lordships, after analyzing several earlier judgements of the Hon’ble Court, delivered on the identical issues, ultimately recorded their views from para 16 to para 21 of the said judgement and for our proper understanding we may only quote para 16 of the judgment which is as follows :

“The issue as to whether disciplinary proceedings can be held at the time when the delinquent employee is facing the criminal trial, has also been considered from time to time.  In State of Rajasthan v. B.K. Meena this Court while dealing with the issue observed as under: (SCC pp. 422-23, para 14)
“14. It would be evident from the above decisions that each of them starts with the indisputable proposition that there is no legal bar for both proceedings to go on simultaneously and then say that in certain situations, it may not be ‘desirable’, ‘advisable’ or ‘appropriate’ to proceed with the disciplinary enquiry when a criminal case is pending on identical charges. … The only ground suggested in the above decisions as constituting a valid ground for staying the disciplinary proceedings is that ‘the defence of the employee in the criminal case may not be prejudiced’.  This ground has, however, been hedged in by providing further that this may be done in cases of grave nature involving questions of fact and law.  In our respectful opinion, it means that not only the charges must be grave but that the case must involve complicated questions of law and fact.  Moreover, ‘advisability’, ‘desirability’ or ‘propriety’, as the case may be, has to be determined in each case taking into consideration all the facts and circumstances of the case. … One of the contending considerations is that the disciplinary enquiry cannot be-and should not be-delayed unduly.  So far as criminal cases are concerned, it is well known that they drag on endlessly where high officials or persons holding high public offices are involved.  They get bogged down on one or the other ground.  They hardly ever reach a prompt conclusion. …  If a criminal case is unduly delayed that may itself be a good ground for going ahead with the disciplinary enquiry even where the disciplinary proceedings are held over at an earlier stage.  The interests of administration and good government demand that these proceedings are concluded expeditiously.  It must be remembered that interests of administration demand that undesirable elements are thrown out and any charge of misdemeanor is enquired into promptly.  *The disciplinary proceedings are meant not really to punish the guilty but to keep the administrative machinery unsullied by getting rid of bad elements.*  The interest of the delinquent officer also lies in a prompt conclusion of the disciplinary proceedings.  If he is not guilty of the charges, his honour should be vindicated at the earliest possible moment and if he is guilty, he should be dealt with promptly according to law.  It is not also in the interest of administration that persons accused of serious misdemeanor should be continued in office indefinitely i.e. for long periods awaiting the result of criminal proceedings.  It is not in the interest of administration.  It only serves the interest of the guilty and dishonest.” (emphasis added)”   

From the relevant portion of those paragraphs, we derive that Hon’ble Court, after discussing a catena of decisions of the Hon’ble Supreme Court, delivered earlier, reached the conclusion that there is no legal bar for simultaneous continuation of both criminal case and departmental proceeding.  Their Lordships observed that in case where the charges drawn in departmental proceeding appear to be identical or almost identical with the fact of the criminal case, a question may arise whether it would be desirable, advisable or proper to continue that departmental proceeding till disposal of the criminal case and in this context, their Lordships, after discussing several judgements, categorically held that only where grave questions of law and fact are involved, the concerned forum may consider the prayer to stay the departmental proceeding and not otherwise. 
Their Lordships also in those paragraphs discussed at the same time the desirability to conclude a departmental proceeding at the earliest keeping in view that generally, in our country criminal trial takes unusual long period and such delay does not appear to be helpful for a good governance. 

We may also mention that the view taken by their Lordships in the case of M.G. Vittal Rao has been reiterated in a subsequent judgement reported in (2013) 1 Supreme Court Cases 598  - Deputy Inspector General of Police and Another versus S. Samuthiram.
Now, from the above ratio of the decisions, we find that a delinquent can approach for staying the departmental proceeding only on two basic grounds.  First ground that the charges drawn in departmental proceeding are same or identical with the charges of criminal case and finally grave question of fact and law is involved in the matter for which he should not be compelled to face the departmental proceeding earlier. 
Mr. Banerjee submits before us that from the FIR it would appear that the fact of criminal case is identical with the charges leveled against the petitioner.  We, however, do not find reason to accept such conclusion. 
On bare perusal of the FIR, we find that the FIR was filed earlier by one Dillip Singha on 9th May, 2012 against two persons Anup Pattanayek and Mihir Rana, who allegedly established contact with Sri Dillip Singha, who was a candidate for recruitment of Junior Constable and approached him for his selection provided he agreed to pay sufficient money and on such allegation, the criminal case was started.  However, in course of investigation, the name of the present petitioner transpired for which he was also charge-sheeted. 
Now, coming to the charges, framed in the departmental proceeding, we like to mention the first four charges which are very important.  The first charge is that “being a member of the team, relating to the process of recruitment to the post of Junior Constable in West Bengal Police, with ulterior motive and in complete breach of trust reposed on you secretly accessed the official documents relating to the recruitment and made photocopy of the said official documents.  You intentionally handed over the copy of the document to one Anup Patnaik with a view to make illegal gain;” 
the second charge “you, being attached with the recruitment process, illegally influenced prospective candidates and asked them to pay money for securing job;” 

“you disclosed yourself as member of the Recruitment Board falsely and thereby made the prospective candidate believe that you could arrange for their job in lieu of money.” 

From the plain reading of above those charges, we are bound to comment that all those charges are reflection of direct misdemeanour of a public servant with gross misconduct and dereliction of duty and those charges can never be the subject matter of a criminal case.  Thus, we are of firm view that in this case, the charges drawn against the petitioner and the charge submitted in the criminal trial do not appear to be same and identical. 
Even if we accept that charges in criminal proceeding and charges in departmental proceeding are identical, we must be satisfied about the second requirement whether complicated question of law and grave question of fact are involved or not and to this our simple answer is in the negative.  Thus, following the position of law already decided by the Hon’ble Supreme Court as discussed above, we do not find any reasonable ground to consider the prayer of the petitioner and ask the Disciplinary Authority to stay the departmental proceeding till disposal of the criminal case.  We, therefore, dismiss this application at the admission stage. 

Plain copy to the petitioner.

Sd/-                                                          Sd/-
(SAMAR GHOSH)                                           (A.K. BASU) 

 MEMBER (A)                                                  CHAIRMAN
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