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	For the Petitioner              :  Mr. D.K. Chakraborty,

                                             Ld. Adv.
For the State Respondent :  Mr. A.L. Basu &

                                            Mr. M.R. Chatterjee,

                                            Ld. Advs.

          Petitioner has filed affidavit of service.  Let it be kept on record.  

          Petitioner Shri Gopal Roy Chowdhury by filing this application has challenged the order, passed by the Special Additional Commissioner and Joint Commissioner of Police (Armed Police), Kolkata in terms of the order dated 4th February, 2011 passed by this Tribunal in OA – 1045/2002.  

          The petitioner submits that earlier, pursuant to a disciplinary proceeding, he was dismissed from service and he preferred an appeal and the Appellate Authority also didn’t consider his appeal and affirmed the order of dismissal. 
          The petitioner submits that the disciplinary authority framed the charges on the main ground that petitioner took money from different private persons on impersonation and giving false assurance to those persons and at the same time there was mention in the charges that three criminal cases on identical charge were also instituted against him.  

          The petitioner submits that subsequently he was acquitted in all the three criminal cases and in view of this fact, this Tribunal while disposing of OA – 1045/2002 on 4th February, 2011 on a contested hearing gave an opportunity to the petitioner to approach again the Appellate Authority with copy of judgement of those three criminal cases only to reconsider his punishment order.  

          The petitioner submits that the Special Additional Commissioner and Joint Commissioner of Police by the impugned order didn’t appreciate the order of the Tribunal at all and on his own finding, he has come to the conclusion that since the judgement of the Criminal Court was not on merit, but, it was on compromise petition, the acquittal order cannot have any impact on the finding of the Inquiring Officer and the final order of the disciplinary authority.  Petitioner is aggrieved with this order and he has prayed for quashing of the order and for order so that he may get any other punishment other than removal or dismissal from service.  

          Mr. Chakraborty, appearing for the petitioner, submits that petitioner was acquitted in all the three criminal cases both by the Trial Court as well as by the Hon’ble High Court and in view of this judgement, the authority ought to have considered that there is no further basis of the disciplinary proceeding, and hence, the petitioner should get the benefit of those judgements.  

          Mr. A.L. Basu, appearing for the State Respondent, submits that this application doesn’t deserve admission and it should be rejected at the outright.  Mr. Basu submits that the Special Additional Commissioner and Joint Commissioner of Police was directed to consider the impact of the acquittal order, recorded by criminal court and also Hon’ble High Court on the dismissal order which was already affirmed by an Appellate Authority.  Mr. Basu submits that it was made clear by the Tribunal in the earlier order that the authority himself shall draw the conclusion whether in the given fact and circumstances and having regard to the nature of acquittal order, the authority has got any scope to reconsider the earlier order of punishment since affirmed by the Appellate Authority.

          Mr. Basu submits that in the last 2 paragraph of the impugned order, the authority has stated after examination of the acquittal order that all the three judgements were not on merit, but, the acquittal order was recorded under provision of section 320 (8) of Code of Criminal Procedure and the meaning and implication of that section is in some cases, parties can compound the offence as permissible under the code and the offence of the petitioner being covered under that section and as the parties agreed to settle the score outside the court, the order of acquittal was recorded.  Mr. Basu submits that in those paragraphs, the authority clearly indicated that there is no denying of the fact by the petitioner even that he was guilty of taking money from different persons and he admitted this in his earlier application and in view of this clear admission, the retention of the petitioner is not desirable, because, the employer has totally lost confidence on him.  Mr. Basu submits that there is no scope to interfere with this case.
          We have heard both Mr. Chakraborty and Mr. Basu.  We may only record that Special Additional Commissioner and Joint Commissioner of Police was directed to consider the acquittal order and also to consider whether such acquittal order can give any benefit to the petitioner from the order of dismissal.  

          It is needless to say that the impact for judgement of Criminal Court on the punishment order of a disciplinary proceeding is now well settled through two judgements of the Hon’ble Supreme Court of India. 
          The first judgement is in the case of Divisional Controller, KSRTC vs. MG Vittal Rao (2012) 1 SCC page 442 and second case is DIG of Police and another vs. S. Samuthiram (2013) 1 SCC page 598.

          In those two judgements, their lordships of the Hon’ble High Court categorically held that unless an employee was dismissed from service following conviction of a criminal court, his subsequent acquittal from a criminal case doesn’t confer any right for reconsideration of his dismissal order.  It was also held by their lordships that when a judgement of criminal court would be not on merit, but, on any technical flaw or any deficiency of the prosecution case, it is not binding on the disciplinary authority to take into consideration that judgement at all. It is relevant to mention that in the case of MG Vittal Rao (Supra) their lordships were further pleased to hold that in a disciplinary proceeding if an employee has been dismissed also on the ground of loss of confidence for his alleged misconduct of grave nature, it is always open to the disciplinary authority to do away with his job for a greater interest of the force as well as in the interest of civil society.  

          In view of above legal proposition, we find that petitioner was dismissed for taking money from a private party and during inquiry, it was established beyond any doubt.

          The petitioner faced three criminal cases on the same charge and it is very interesting to note that in all the three criminal cases petitioner compromised the matter with the de facto complainant and accordingly, the acquittal order was recorded u/s 320(8) of the Code of Criminal Procedure and this would show that petitioner was never given any judgement of acquittal on merit after analysis of evidence.    

          As we find that apart from discussing the impact of the judgement of the criminal court on the order of dismissal, the authority also recorded that after having lost confidence on the employee, the department is no longer interested to retain him, we find no further scope to go into the matter and accordingly we accept the order of the Special Additional Commissioner and Joint Commissioner of Police which has been recorded in accordance with law and fact.  The application is, therefore, dismissed at admission stage. 
          Plain copy to both the sides.
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     Member(A)                                             Chairman

	


                                                                                                                                                                        Contd………

                                                                                                                                                                     Contd………..


