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3

	09
26.09.2013

	For the Petitioner :  Mr. R.K. Mondal, 
                                 (in person).
 For State Respondent :  Mr. G.P. Banerjee,
                                        Ld. Advocate.

     Today, we have taken up final hearing of this application filed by Sri Radha Kanta Mondal for setting aside the order of the Disciplinary Authority as well as the order of the Appellate Authority in connection with his dismissal recorded in the disciplinary proceeding no. 1/05 dated 20th February, 2005.
      The petitioner submits that against him a departmental proceeding on the ground of unauthorized absence was started in the year 2004 and in that proceeding, he was ultimately dismissed from service in the year 2006.  The petitioner contends that challenging his order of dismissal, he preferred OA 2456 of 2006 in this Tribunal and this Tribunal on a contested hearing on 22.05.2009 directed the Authority to consider the representation of the petitioner supported by genuine medical document and exercise its discretion regarding the order of dismissal passed against the petitioner.  Sri Mondal submits that following the observation of this Tribunal, the Authority in the year 2009 by exercising its discretionary power quashed the order of dismissal and reinstated the petitioner.     
     The petitioner submits that in the year 2005, again a departmental proceeding being no. 1/05 was started on the same ground of unauthorized absence and there both original charge and additional charge were framed covering a total period of 30 days of absence.  The proceeding was filed as before conclusion of this proceeding, the petitioner was dismissed on conclusion of the earlier proceeding.  The petitioner submits that after his reinstatement in the year 2009, the earlier proceeding file of 2005 was revived and in that proceeding again, without considering his medical document and without considering his genuine case behind the absence, he was again dismissed from service.  The petitioner submits that he has filed an appeal against the order of dismissal and the Appellate Authority also after elaborate discussion and with reference to several other departmental proceeding started against the petitioner ultimately held that the retention of the petitioner would not be in the interest of the force and hence his dismissal order was affirmed.
,
     The petitioner submits that originally the present application was disposed of by this Tribunal when he did not receive the copy of the Appellate order.  The petitioner submits that challenging the order of this Tribunal, he approached the Hon’ble High Court and the Hon’ble High Court expressed the view that as the petitioner did not receive the Appellate order, he should have an opportunity to challenge the Appellate order and hence the petitioner was given liberty to file an amendment application for challenging the Appellate order along with copy of the Appellate order.   
     The petitioner submits that following the direction of the Hon’ble High Court, he filed the amendment petition well within time and the same has been accepted by this Tribunal and made a part of the original application.  In challenging the order, the petitioner has stated that the Appellate Authority did not take into consideration at all that the Authority by exercising its discretion and being satisfied with the genuine medical document of the petitioner explaining the reason of his absence quashed the order of dismissal and reinstated him in the year 2009 and after showing this exceptional mercy and compassion to the petitioner, it was not proper and also fair for the same Authority to revive the old proceeding of 2005 which was drawn up only for absence of 30 days and where also the petitioner was deprived of the opportunity of showing his genuine medical document.  The petitioner submits that the Appellate Authority has shown a closed mind in disposing of the appeal and hence that order of the Appellate Authority should not stand in the way of getting proper justice from this Tribunal. 
    The State Respondent has filed reply and in the reply, the State Respondent with reference to the order of the Appellate Authority submits that the case of the petitioner does not deserve any compassion or sympathy, although in the past, at least on two occasions, the petitioner was shown exemplary mercy by recalling his order of dismissal.  The State Respondent submits that the petitioner during his entire service period faced as many as five departmental proceeding including the present one on the self-same ground of unauthorized absence and it would appear from the service record that the petitioner took his duty in such a casual fashion that he never felt any necessity of maintaining discipline in his conduct and such a man of incorrigible character should not be retained in a disciplined force for both administrative purpose and safety and security of the public.  The State Respondent contends that the Appellate Authority took all the trouble of examining entire service record of the petitioner together with the disciplinary proceeding file and after a thorough discussion, the Appellate Authority affirmed the order of dismissal which need not be interfered with this Tribunal.    
     The Petitioner has also filed rejoinder reiterating his point taken in the original file as also in the amendment petition.  
    Today, unfortunately, the petitioner is not represented by any Ld. Advocate, but, the petitioner with our permission has made his brief submission contending inter alia that once by following just an observation of this Tribunal recorded in OA 2456 of 2006, the Authority quashed his dismissal order after considering his medical certificate in the year 2009 itself, the subsequent action of the Authority in reopening the old departmental proceeding of 2005 on the ground of unauthorized absence of 30 days was not at all proper, justified and in tune with the general principle of natural justice.  The petitioner submits that he never disputes that really for his inherent physical deficiency, he could not perform his duty as a disciplined member of the force, but, in spite of his good intention, for reason beyond his control, he was compelled to remain absent on different occasions, but, on all the occasions before going for leave, he sought for permission and subsequently after joining, he produced document in support of his absence.  The petitioner submits that the Authority did not consider those documents.  The petitioner concludes that he prays for compassion once again only in view of the undisputed fact that as he was reinstated in the year 2009 quashing the dismissal order recorded in the year 2006, whether it would be fit and proper to dismiss him again from service on the self-same ground in connection with a proceeding which was filed due to his dismissal.  
     Mr. Banerjee in reply submits that the State has placed all the cards before this Tribunal in the form of reply and it would appear from the submission of the State Respondent as available from the reply as also from the copy of the Appellate order that the petitioner cannot get any mercy and compassion once again when in spite of getting opportunity, he did not rectify his nature of remaining absent from service on innumerable occasions. 
     We have heard and considered submission of the petitioner in person as well as Mr. Banerjee, Ld. Advocate, representing the State.  For appreciation of the point of the petitioner taken in his amendment petition, we have brought the earlier record of OA 2456 of 2006 and we find from that record that this Tribunal on 22nd May, 2009 after considering the reply and rejoinder of both the petitioner and the State Respondent on a contested hearing ultimately directed the Authority to exercise its discretion in the matter of reviewing the order of dismissal recorded against the petitioner in connection with a departmental proceeding of 2004 started on the ground of unauthorized absence. 
     It is not in dispute that the Authority exercised its discretion in a most favourable way and the order of dismissal recorded in 2006 was quashed and the petitioner was reinstated in the year 2009.
     It is also not disputed that the departmental proceeding started in the year 2005 could not be taken up as in the mean time the petitioner was dismissed from service and for that reason, the departmental proceeding no. 1/05 was filed.  We really ask a question as to whether after setting aside the dismissal order recorded in the year 2006 on his own discretion ever without having a clear direction for such recalling of dismissal order, the Authority should have acted in such a fashion in the matter of reopening of the departmental proceeding of 2005 which was only for total absence period of 30 days and for which the petitioner had sufficient medical document in his possession.  In our considered view, if the Authority once had decided to exercise its discretion on an issue in a particular manner giving a benefit to the petitioner, the same Authority cannot take away that benefit again by exercising discretion in some other manner on the same issue which was well known to the authority when he exercised his discretion in the first instance.  This would establish the contradictory stand of the authority in the exercise of discretion on identical issues in identical circumstances and go against basic principle of clean and fair administration.  We feel that in this case, we have little scope of any further discussion as we find that once the petitioner got a relief in his favour long after recording of dismissal order, it was not fair and proper on the part of the Authority to again order dismissal in connection with an old proceeding which was filed due to earlier dismissal of the petitioner.  We record that had it been a case that the petitioner was found guilty of defalcation of Government money or of any moral turpitude, we cannot make such observation.  Again, we record that we are well aware of the position of law that no mercy and sympathy should be shown to a habitual absentee, particularly being a member of disciplined force. But we repeat and reiterate that the case of the petitioner is not covered by these situations, but his case is squarely covered by faulty approach in decision making on the part of the Authority while exercising its discretion resulting in an unfair and improper decision.  We, therefore, quash the dismissal order recorded in the departmental proceeding no. 1/05, but, as the petitioner has already attained the age of superannuation in the month of February, 2013, we cannot direct for his reinstatement.  Naturally, the question arises what will be the fate of the petitioner so far the service record is concerned. In this context, we direct that it would be presumed that up to the date of dismissal recorded by the Authority in connection with departmental proceeding no. 1/05, the petitioner was in service and thereafter, he was not in service and the Authority shall release all the admissible benefits to the petitioner taking that date as the date of cessation of petitioner’s Government service. The petitioner shall have to be given benefits on this basis within a period of 4 months from communication of this order.  It is needless to say that from the date of dismissal till the date of superannuation, the petitioner shall not get any benefit either in money terms or in computation of qualifying service for pension.

     The application is accordingly disposed.      
      Plain copy to both the sides.
              Sd/-                                                             Sd/-
(SAMAR GHOSH)                                       (A.K. BASU)

   MEMBER (A)                                              CHAIRMAN  
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