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	 For the Petitioner :     Mr. S. Samanta,

                                    Ld. Advocate.
 For the State Respondent :    Mr. S. Ghosh,
                                                Ld. Advocate.

     Petitioner has filed affidavit of service. Let it be kept on record.  As Mr. Ghosh has been instructed to represent the State Respondent, we have taken up consideration of this application of Shri Aejaz Ahmed.  
     The petitioner by filing this present application has prayed for direction upon the Disciplinary Authority to allow him to sit for part of the departmental promotional examination which is scheduled to be held on 3rd and 4th August’ 2013 and he has also prayed for direction upon the authority for arranging of supplementary written examination which the petitioner could not sit for due to his suspension order in operation.
     Undisputedly, the petitioner is now under suspension on the basis of an Order dated 19th July’ 2013.  The department arranged for holding a departmental promotional examination and the petitioner was, otherwise, found fit to appear for that examination and the written examination was fixed on 28th July’ 2013, but, due to his suspension order, he could not sit for such examination.
     The petitioner approached the authority to allow him to sit for the examination and the authority by a letter dated 22nd July’ 2013 informed the petitioner that as per order of Inspector General of Correctional Services, he would not be allowed to sit in the examination for the post of Assistant Controller on promotion.  The petitioner has challenged this letter dated 22nd July’ 2013 and seeks appropriate relief.
     Mr. Samanta, appearing for the petitioner submits that the authority could not debar the petitioner from participating in the ensuing examination for departmental promotion on the ground that he has been suspended.  Mr. Samanta in support of his contention has relied on a judgment of the Hon’ble Supreme Court in the case of Union of India Vs. K.V. Janakiraman reported in AIR 1991 SC page 2010.  Mr. Samanta  drawing our attention to para 6 of the said judgment contends that the Hon’ble Court in the said reported decision laid down the law that in case where a disciplinary proceeding has been started against an employee with issue of charge sheet or a criminal proceeding is in progress with filing of charge sheet, if there is a question of considering promotion of that employee, the system should not be to exclude him from the zone of consideration of promotion but to consider his case but not to publish the decision of the authority and to keep that decision in a seal cover which shall be opened only when the employee shall be exonerated either of the departmental proceeding or of the criminal case only keeping in mind that unless the employee is considered for promotion and he is subsequently held to be exonerated from the charge, he will miss golden opportunity for appropriate service benefit which was due to him. 
     Mr. Samanta concludes that in view of this decision of a 3-judge-bench of the Hon’ble Supreme Court of India which has not been overruled till date by any larger bench, this Tribunal is to follow the ratio of decision and to consider the prayer made by the present petitioner.

     Mr. Ghosh in reply submits that undisputedly the petitioner is on suspension by a valid order passed by the appropriate authority and undisputedly, the present application has not been filed challenging the legality and propriety of the suspension order.  Mr. Ghosh submits that an employee suffering suspension order cannot get the opportunity of participating in departmental examination.

     We have heard both Mr. Samanta and Mr. Ghosh.  Frankly speaking, on meticulous examination of the decision relied on by Mr. Samanta as reported in AIR 1991 SC page 2010 in the case of Union of India Vs. K.V. Janakiraman, we find that the Hon’ble Supreme Court had the occasion to deal with the case of an employee either suffering disciplinary proceeding or criminal proceeding but the Hon’ble Court had no occasion to examine what would be the status and legal position of an employee who is under suspension.

     It may be clarified in this context that having regard to Rule 7 of CCA Rules, 1971, the authority has the right to put an employee under suspension, even without starting a disciplinary proceeding, but, only on the ground of contemplation of a departmental proceeding.  

     Now, what is the meaning of the word ‘suspension?’ The word ‘suspension’ according to Oxford Dictionary means action debarring or state of being debarred, especially for a time, from a function or privilege; temporary deprivation of one’s office or position or again state of being temporarily kept from doing or deprived of something.

     In view of above dictionary meaning of the word ‘suspension’, we may distinguish between the legal position of an employee who is under suspension and an employee who is facing a departmental proceeding but not under suspension.  The distinction is as follows :

(i)      A suspended employee is not permitted to perform his normal duty; 
(ii)     A suspended employee is not entitled to receive the usual service benefit during the suspended period unless the period of suspension is finally decided at appropriate time;
(iii) A suspended employee never gets full salary and allowance but he gets subsistence allowance under the rule;

(iv) A suspended employee is required to furnish a certificate that during the suspension period, he is not engaged in a profession or business for gain;

(v)     A suspended employee is generally not permitted to leave headquarter without permission although he is not to join his office regularly.

     In case of a person not under suspension, but, facing a departmental proceeding, all the above conditions do not apply.

     Now, after thorough search of CCA Rules, 1971 as well as Central Service Rule and having regard to different decisions of Hon’ble Supreme Court, we do not come across any explanation, any decision regarding the legal status of a suspended employee but we may refer only one decision of Hon’ble High Court at Calcutta which is available in the case of Kali Prasanna Ray Chowdhury Vs. State of West Bengal, 56 Cal WN page 492 where the Hon’ble Court held “suspension means temporary deprivation of office or privilege.”  We may also refer that the view of Hon’ble High Court at Calcutta was endorsed subsequently by the Hon’ble Supreme Court in the case of Khemchand Vs. Union of India reported in AIR 1963 SC 687.  Now, from the pronouncement of the decision of Hon’ble High Court at Calcutta, we get that the legal status of a suspended employee would be temporary deprivation of office or privilege.  

     Now, we like to develop this ratio of decision having regard to the provision of suspension as available in the relevant CCA Rules, 1971.  It is very much clear that a suspended employee does not enjoy the normal right and benefit of a regular employee although he is not facing a departmental proceeding.  The suspended employee is deprived of office or privilege and undoubtedly, the privilege will include any privilege relating to his service and it will embrace within its fold the right to participate in departmental promotion and this explanation appears to be very much legal and logical in the sense that a suspended employee is deprived of his regular salary and any other benefit which is available to a regular employee not on suspension.  

     In view of above legal position of a suspended employee, we hold that a suspended employee cannot claim to participate in departmental examination and the authority rightly denied that privilege, which is permissible having regard to the legal status of a suspended employee.  We, therefore, do not entertain this application and dispose of the same at the admission stage, endorsing the view of the authority. 
       Plain copy to both the sides.  
            Sd/-                                                          Sd/-
(SAMAR GHOSH)                                         (A.K. BASU)

   MEMBER(A)                                              CHAIRMAN 
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