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	 For the State / Petitioner : Mr. S.N. Roy,
                                           Ld. Advocate.
 For Opposite Party 

(Original Petitioner Dr. Subiman Saha) : Mr. B.R. Neogi,
                                                                 Mr. G.P. Banerjee,

                                                               Mr. M.R. Chatterjee,

                                                                 Mr. A.K. Sinha.

                                                                Ld. Advocates.

     Today, in presence of Mr. S.N. Roy, appearing for the State Petitioner and Mr. B.R. Neogi, representing the Opposite Party, we have taken up consideration of this Review Application 9/2012.
      State has filed this Review Application on 22.08.2012 seeking review or modification of this Tribunal’s order dated 9th July, 2012 recorded in OA 581/2011.  State has submitted in its Review Application that at the time of final hearing of OA 581/2011, due to failure on the part of the State Administration to produce the original file pertaining to the departmental proceeding of Dr. Subiman Saha, this Tribunal on a contested hearing quashed the entire disciplinary proceeding, restored the position of the petitioner and directed the State Administration to pay all admissible dues of the petitioner by granting all service benefits during the entire period of suspension.

     The State submits that at the time of recording that order, the Administration, in spite of sincere effort and vigorous search, could not trace out the departmental proceeding file, but, subsequently the Administration traced out that file and the Administration seeks an opportunity to produce that file so that the order recorded for absence of the file can be reviewed by this Tribunal so as to do proper justice between the parties.  

     The original petitioner, Dr. Subiman Saha has opposed this Review Application by filing written objection contending inter alia that the Review Application on the face of record appears to be barred by limitation and that apart, there is no ground within the provision of Order 47 Rule 1 of CPC seeking review of the earlier order of this Tribunal which was recorded on a contested hearing after considering reply of the State Respondent.

     Today, at the time of hearing, Mr. Roy drawing our attention to the contents of the Review Application submits that State has preferred this application on the ground mentioned in paragraph 4, page 4 of the Review Application.  Mr. Roy contends that as after passing of the order dated 9th July, 2012, the missing file was traced out that should be treated as discovery of new fact and evidence which was not within the knowledge of the State in spite of due diligence and hence there exists sufficient ground within the provision of Order 47 Rule 1 of CPC for review of the order dated 9th July, 2012.

     Mr. Neogi, appearing for Dr. Subiman Saha submits that according to the State Respondent, tracing out of the missing file after almost a decade should be treated as discovery of new fact and evidence within the meaning of sub-clause (1) of Order 47 Rule 1 of CPC.  Mr. Neogi has strongly challenged this contention of the State Respondent.

     Mr. Neogi submits that from a bare glance of the order of this Tribunal dated 9th July, 2012, it would appear that State Respondent initiated the departmental proceeding in the year 2000 but could not complete the same within a reasonable time which prompted the petitioner to approach this Tribunal in the year 2002 by filing OA 1122/2002 and this Tribunal while disposing that OA specifically directed the State Respondent to conclude the proceeding within a period of 6 months.  

     Mr. Neogi submits that as the State Respondent did not show any respect or regard to the direction of this Tribunal in the matter of concluding the disciplinary proceeding within the time fixed by this Tribunal, the petitioner again approached this Tribunal by filing OA 581/2011.

     Mr. Neogi submits that it is really interesting to refer to the reply filed by the State Respondent in OA 581/2011 where they simply shifted the onus upon the Public Service Commission for not referring its recommendation to the State Administration for conclusion of the departmental proceeding and this Tribunal after hearing both the sides recorded that the State Administration referred the matter to the Public Service Commission only on 22nd February, 2012 after a gap of 10 years and this Tribunal also recorded that this showed the callous and indifferent attitude of the Administration.

     Mr. Neogi submits that the State Respondent categorically submitted before this Tribunal that for non-availability of the departmental proceeding file, it could not answer the queries of the Public Service Commission and considering the entire matter, this Tribunal ultimately quashed the disciplinary proceeding with consequential order.

     Now, from the petition as well as from submission of the State Respondent, we find that the record in question has been traced out and the question would be whether such tracing out of the record would enable the State Petitioner to seek review of the order of this Tribunal within the meaning of Order 47 Rule 1 of CPC.

     It would not be out of context to record that it is settled position of law that any aggrieved party seeking review of any judgment or order after complying with the necessary requirement of Order 47 Rule 1, may get such relief granted, provided he can satisfy that there was error or mistake apparent on the face of record or there has been discovery of new fact and evidence which was not within the knowledge of the party in spite of due diligence or for any other sufficient reason.

     We make it clear that in the present case, it is not the contention of the State Respondent that there has been any error or mistake apparent on the face of record and naturally this ground does not come for our consideration.  As regard third ground “for any sufficient reason”, the State Respondent has not clarified any reason which can be taken as sufficient in the interest of justice.  The State Respondent, in fact, has categorically relied on the first clause regarding discovery of new fact and evidence.

     Mr. Neogi has categorically stated that tracing out of a missing file as disclosed by the State Respondent can by no stretch of imagination be regarded as discovery of new fact and evidence and we fully share this view and that being the factual position, we are bound to hold that the State Respondent has not made out any case within the scope and ambit of Order 47 Rule 1 of CPC seeking review of earlier order of this Tribunal dated 9th July, 2012.

     We, therefore, reject this Review Application but without any order as to cost.      
          Plain copy to both the sides.

          Sd/-                                                                  Sd/-
(SAMAR GHOSH)                                         (A.K. BASU)

   MEMBER (A)                                              CHAIRMAN  
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