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W.B.A.T.                                                                                           O.A. – 1394/2009

IN THE WEST BENGAL ADMINISTRATIVE TRIBUNAL

                        BIKASH BHAVAN, SALT LAKE CITY

                                    K O L K A T A – 700 091

Present :- 

The Hon’ble Mr. Justice Syamal Kanti Chakrabarti

                      Member (J)

                        -AND-

The Hon’ble Mr. Samar Ghosh

                      Member (A)

                                                      J U D G M E N T

                                                                  -of-  

Case No. :  O.A.  1394  of  2009    






Saumitra Kundu & Others 
                                                                                           ...........         Applicants.

                                                                                             -Versus-

                                                                The State of West Bengal & Others.

                                                                                            ...........       Respondents.

For the Applicants  :-

      Mr. J. Dey,
      Ld. Advocate.

For the State Respondents :-

      Mr. A.L. Basu,

      Mr. M.R. Chatterjee,

      Ld Advocates.

Judgment delivered on :  24/06/2013.

The Judgment of the Tribunal was delivered by :-

The Hon’ble Mr. Justice Syamal Kanti Chakrabarti     
J  U  D  G  M  E  N  T


The four petitioners, in the instant application, have sought for a direction upon the respondents to fix their pay notionally in the scale No. 10 of the West Bengal Division of Pay and Allowances Rules, 1990 with consequential benefits w.e.f. 01.01.1986 as recommended by the Third Pay Commission in terms of a judgment and order passed by the Tribunal in TA-1660/1996 which was subsequently confirmed by the Hon’ble Supreme Court of India with further prayer to modify paragraph 7 of the order dated 02.07.2009 passed by the Additional Chief Secretary, Home Department as at Annexure-K to the petition in view of the order dated 27.02.2003 passed by this Tribunal in OA-1261/2001. 
2.
The petitioners contend that they were appointed Supervisor (Technical) Grade-II equivalent to the rank of Sub-Inspector of Police under the respondents on 01.11.1991.  Though their rank is equivalent to the Sub-Inspector of Police, they are not getting the scale No. 10 (Rs. 1390-2970/-).  As per recommendation of the Third Pay Commission accepted by the Government under ROPA 1990, the pay scale of the employees in the rank of Sub-Inspectors of the Calcutta Police was revised from Rs. 380-910/- to scale No. 10 i.e. Rs. 1390-2970/- w.e.f. 01.01.1986, but unfortunately they were placed in the scale No. 9 i.e. Rs. 1260-2610/- instead of scale No. 10 as recommended by the Commission.  Thereafter, Calcutta Police Investigating Officers’ Forum, representing the Sub-Inspectors, preferred an application under Article 226 of the Constitution of India on 23.06.1994 claiming his scale No. 10 w.e.f. 01.01.1985.  The said application was transferred by the Hon’ble High Court to this Tribunal being No. TA-1660/1996 which was disposed of by this Tribunal on 17.03.1997 which was confirmed by the Hon’ble Supreme Court of India by order dated 03.01.1998 in SLP (Civil) Nos. 23548/1977 and 9690/1997 respectively.
3.
Thereafter, another application was filed before this Tribunal being OA-1785/2000 by Raja Biswas & 43 others claiming the benefit of equal pay for equal work which was disposed of by this Tribunal on 09.01.2001 directing the respondents to consider and dispose of the same by passing a reasoned order in terms of their judgment and order passed in TA-1660/1996.  Pursuant to such order, the administrative authority allowed petitioners of the said original application the benefit of scale No. 10 under ROPA 1990 with effect from their respective dates of promotion/appointment to the post of Sub-Inspectors/Sub-Inspectresses on or after 01.01.1986.
4.
In the meantime, the present applicants holding the post equivalent to Sub-Inspectors/Sub-Inspectresses claimed the benefit of scale No. 10 which was granted notionally from 01.01.1986 to eligible police personnel (Sub-Inspector of Police) both under the Calcutta Police and West Bengal Police. The petitioners were discriminated against and were deprived of such benefit of scale No. 10 [though most of the eligible police personnel of investigating and non-investigating cadre, West Bengal were bestowed with such benefit]. As their several representations to this effect proved to be abortive, the petitioners have approached this Tribunal to extend the benefits given to the applicants in the case of Raja Biswas & 43 others (OA-1785/2000).  It is also claimed by them that instead of notional fixation of their pay w.e.f. 01.01.1986 under scale No. 10 of ROPA Rules, 1990, they should be given actual benefits as per order of this Tribunal.
5.
It is their further case that earlier some of them along with other applicants preferred another application being OA-1261/2001 (Dilip Kumar Som & 42 others vs. State of West Bengal & others) which was disposed of 27.02.2003 directing the Principal Secretary concerned to take appropriate decision in the matter of such prayer for awarding scale No. 10 to the petitioners as they were similarly situated with other petitioners of the earlier applications, but no action has been taken by the respondents in compliance of such direction of this Hon’ble Tribunal.  Thereafter, they filed another application being OA-8649/2007 which was disposed of on 13.03.2008 directing respondent No. 1 therein to consider the case of the petitioners and to pass a reasoned order.  The said direction was not complied with.  So, they filed a Contempt Application before this Tribunal being CCP No. 68/2009.  The Ld. Lawyer for the Contemnor Opposite Party produced a reasoned order on 02.07.2009 passed by respondent No. 1 on 11.09.2009 before this Tribunal while the said CCP 68/2009 came up for final hearing.  It is their further contention that para 7 of the said order dated 02.07.2009 is totally wrong because of the fact that both Raja Biswas and the applicants were of the same batch i.e. batch No. 16 of 1991 which will be evident from the gradation list on 24.01.2006 published by the Additional Director General of Police, Telecom, West Bengal wherein the names of all the applicants appeared along with Raja Biswas.  In Memo. No. 469(40)/RO dated 10.07.1995, the Superintendent of Police, Telecommunication, West Bengal has stated that direct recruited Supervisors (Technical) Grade-II of Telecom Headquarters/other districts have successfully completed their supervision (technical) Grade-II Training Course and their names have been enlisted in order of merits.  In the said merit list also, names of all the applicants along with Raja Biswas appeared.  Thus, from the aforesaid two Memos. dated 10.07.1995 and 24.01.2006 which will be evident that the applicants and Raja Biswas were on the same footing and the question of their promotion as they stated in the order dated 02.07.2009 is contradictory to the gradation list dated 24.01.2006 and the merit list dated 10.07.1995.  In fact, Raja Biswas and 43 others filed an application being OA-1785/2000 where Wireless Supervisors equivalent to the rank of Sub-Inspectors of Police enjoying scale No. 10 since 01.01.1986 though the applicants were also on the same footing of Raja Biswas, they were subsequently given scale No. 10 on and from 01.04.2008 pursuant to the orders of this Tribunal.  It is also pointed out that said Raja Biswas and the applicants belong to the category of Wireless Supervisors in the Wireless Department which post was equivalent to the rank of Sub-Inspectors.  In the gradation list dated 24.01.2006, the name of present petitioner No. 1 appeared against serial No. 1 while the name of said Raja Biswass appeared against serial No. 3 yet the respondents have decided that the present applicants will get the benefit of scale No. 10 w.e.f. 01.04.2008 which was given to Raja Biswas & 43 others on and from 1986.  The order of the respondents dated 02.07.2009 passed by the Additional Chief Secretary, Home Department granting them notional benefit of the scale No. 10 w.e.f. 01.01.1986 is discriminatory, arbitrary and erroneous and as such not sustainable in law.  Therefore, they have sought for a direction to modify paragraph 7 of the said order dated 02.07.2009 (Annexure-K) in order to grant them actual benefit of scale No. 10 w.e.f. 01.01.1986. 
6.
In their reply, the State Respondents have contended that though Wireless Supervisors Grade-II and Sub-Inspectors of Police were police in an identical pay scale No. ( Rs. 380-910/-) under ROPA Rules, 1981, it does not confer any right upon them to claim the benefit of scale No. 10 at par with the Sub-Inspectors of Police under ROPA Rules, 1990 automatically.  In fact, the Sub-Inspectors of Police and Wireless Supervisors Grade-II belong to separate cadres.  Their nature of duties and responsibilities are quite different from each other and their methods of recruitment are different.  The scales of pay for both these posts were identical with the object of reducing the number of pay scales of Govt. employees as recommended by the Pay Commission.  It is the policy decision of the Government to accept or refuse the benefit of scale No. 10 to the applicants which does not violate the principle of natural justice.  It is their further averment that in the case of Raja Biswas & 43 others, such benefit of scale No. 10 was given under the wrong impressions that the Wireless Supervisors Grade-II and the Sub-Inspectors or Sub-Inspectresses were similarly circumstanced. Such type of inadvertent mistake cannot be repeated justifying continuation of the same error for the future since it is a settled principle of law that no right can be based on wrong decision.  Since the recruitment qualifications, recruitment process, promotional prospects of Wireless Supervisors Grade-II and the Sub-Inspectors are not alike, the petitioners cannot claim the benefit of scale No. 10 and the application is liable to be dismissed.    
7.
Under the circumstances, the only point for our consideration is to decide as to whether the applicants are entitled to get the benefit of scale No. 10 atpar with the Sub-Inspectors of Police.  We have heard Ld. Lawyers for both the parties and perused the application with all connected documents and written notes of arguments filed by the applicants.

8.
It appears that during pendency of this application, the State Government has reviewed the situation to wipe out the difference of pay structure of Sub-Inspectors of Police and Wire Supervisors Grade-I & Grade-II (Technical & Operational) which was earlier decided keeping in view the difference of their recruitment qualifications, requirement of training, nature and extent of responsibilities, prospect of promotion etc.  In fact, in Memo No. 3594-PL dated 12.8.1958, the posts of Wireless Supervisor Grade I & II (Technical and Operational) were equated with the post of Sub-Inspector of Police.     It appears from subsequent policy decision taken as contained in Memo. No. 3988-PL/PB/1P-129/08 dated 12.10.2010 of the Home Police Department, Govt. of West Bengal that the equivalence of the posts of  the Wireless Supervisors Grade-I & Grade-II (Technical & Operational) with the posts of Sub-Inspector of Police was withdrawn and  para 2 of the said Memo. No. 3594-PL dated 12.08.1958 was deleted on 12.10.2010 i.e. after 52 years.  The effect of this deletion is that the Wireless Supervisor Grade I & II cannot claim the same benefit automatically as allowed to Sub-Inspector of Police. This subsequent policy decision has given rise to cause for litigation. However, the original status of Wireless Supervisors (Grade I & II) as declared under G.O. No. 3594-PL dated 12.8.1958 was restored by cancelling the G.O. No. 3988-PL dated 12.10.2010.  Therefore, it will be presumed that from 12.08.1958 there was no differentiation or separate category of the Wireless Supervisors Grade-I & Grade-II (Training & Operational) and the Sub-Inspectors of Police in respect of their service benefits.  Therefore, the applicants are entitled to claim the benefit with retrospective effect from their date of appointment in terms of original Memo. No. 3594-PL dated 12.08.1958. The removal of discrimination is quite in consonance with the verdict of this Tribunal in the case of Raja Biswas & 43 others passed in OA-1785/2000 on 09.01.2001.  In the said order, this Tribunal relied upon its earlier judgment in TA No. 1660/1996.  However, in compliance of the direction of this Tribunal, the respondents have extended the benefit of scale No. 10 to Raja Biswas & 43 others with effect from their respective dates of promotion/appointment under ROPA Rules, 1990.  Therefore, the entire executive efforts are directed to bring back parity between the Sub-Inspector of Police and Wireless Supervisor Grade-I & Grade-II.  Since Raja Biswas & 43 others belonging to the category of Wireless Supervisors got the benefit of scale No. 10 with effect from the date of their promotion/appointment on or after 1986.  The present petitioners being on the same footing and in view of restoration of the status of Wireless Supervisors (Grade I & II) as in the G.O. No. 3594-PL dated 12.8.1958,  we hold that the present petitioners are also entitled to claim the same benefit with effect from their date of appointment/promotion after 01.01.1986.  
9.
So, we hold that there is sufficient merit in this application which is allowed.  Respondents are directed to issue necessary orders granting the present petitioners the benefit of scale No. 10 as per ROPA Rules, 1990 with all consequential benefits w.e.f. 01.01.1986 by amending/rescinding all relevant Circulars, Orders or administrative decisions taken earlier.  Such benefit shall have to be given within three months from the date of communication of this order.
10.
The application is thus disposed of but without any order as to cost.
11.
Plain copy of this judgment be given to both the parties.   


Sd/-     


                            Sd/-
   ( SAMAR GHOSH )                                          ( S.K. CHAKRABARTI )                                        
       MEMBER(A)                                          MEMBER (J)

Sanjib 
