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W.B.A.T.                                                                                           O.A. – 246/2012

IN THE WEST BENGAL ADMINISTRATIVE TRIBUNAL

                        BIKASH BHAVAN, SALT LAKE CITY

                                    K O L K A T A – 700 091

Present :- 

The Hon’ble Mr. Justice Syamal Kanti Chakrabarti
                      Member (J)

                        -AND-

The Hon’ble Mr. Samar Ghosh
                      Member (A)

                                                      J U D G M E N T

                                                                  -of-  

Case No. :  O.A.  246  of  2012    






Niva Das & Another
                                                                                           ...........         Applicants.

                                                                                             -Versus-

                                                                The State of West Bengal & Others.

                                                                                            ...........       Respondents.

For the Applicants  :-

     Ms. S. Mitra,
      Ld. Advocate.

For the Respondents:-

      Mr. G.P. Banerjee,

      Ld Advocate.

Judgment delivered on :  14/01/2013.

The Judgment of the Tribunal was delivered by :-

The Hon’ble Mr. Justice Syamal Kanti Chakrabarti
J  U  D  G  M  E  N  T


In the instant application, applicant No. 2 Smt. Sharmistha Das has prayed for appointment on compassionate ground which has been rejected by the respondents.
2.
In short, one Sailen Das while working as an Upper Division Assistant under Irrigation & Water Resources Department, Govt. of West Bengal died-in-harness on 13.11.08 and has been succeeded by his wife Smt. Niva Das petitioner No. 1 and one daughter Smt. Sharmistha Das, petitioner No. 2.   Due to her illness, the petitioner No. 1 submitted an application before the respondent for appointment of her daughter, petitioner No. 2 on compassionate ground as they were facing acute financial hardship.  On receipt of such application, the respondent constituted one Committee for examination of the merit of such application by order dated 27.3.09.  The said Committee in their report recommended such appointment but the respondent remained silent for a long time.  Therefore, the petitioner filed an application before this Tribunal being No. OA-38/11 which was disposed of on 25.4.11 directing the respondent No. 2, Executive Engineer, Kakdwip Irrigation Division to consider the application together with all its annexures treating the same as a representation and to dispose of the same by passing a speaking and reasoned order in accordance with law within a period of four months from the date of communication of the order and to communicate the decision taken thereon to the applicant within following three weeks next.  In compliance of such order, the Executive Engineer, Kakdwip Irrigation Division  passed a reasoned order on 27.10.11 and rejected such prayer after due consideration with the following observation :-


“As per prayer made by Smt. Niva Das, wife of Late Sailen Das for considering Smt. Sharmistha Das, married daughter of Late Sailen Das for employment on compassionate ground as she is dependent on her, Smt. Sharmistha Das duly appeared before the interview board on 17.06.2009 constituted for the purpose comprising Sub-Divisional Officers, Sagar, Irrigation Sub-Division, Kakdwip Irrigation Sub-Division & Patharpratima Irrigation Sub-Division.  But the case could not be recommended finally to the appointing authority for employment on compassionate ground as it was not permissible under rules of the Government.”

Being aggrieved by and dissatisfied with such findings, the present application has been filed praying for setting aside such findings and to direct the respondents to appoint petitioner No. 2 on compassionate ground.  The State has opposed the move and contended that there is no illegality or infirmity in the above findings of respondent No. 3 because as per relevant Govt. Circular a married daughter cannot be treated as a dependent of the deceased employee and no such appointment can be offered to her to meet immediate need of financial assistance which is the sole object of such appointment.  Under the circumstances, there is no merit in such application which should be rejected.

3.
We have carefully gone through the application made by petitioner along with all its enclosures and considered the rival submissions of the parties.
4.
The Ld. Lawyer for the petitioner has drawn our attention to the application of petitioner No. 1 as at Annexure A-2 at page 15 of the application.  In the said application, she has stated that she is a helpless widow and living with her only married daughter Smt. Sharmistha Das, wife of Sovan Lal Das.  Therefore, it is apparent on the face of record that at the time of death of the employee, his daughter i.e. the petitioner No. 2 was married and as such she cannot be treated as dependent of her father though she was living with her parents.  In this connection, the Circular of the Labour Department, Govt. of West Bengal bearing No. 04-Emp. dated 04.01.11 may be quoted as relevant for the purpose of determining the question of admissibility of appointment on compassionate ground of a married daughter.  In para 2 of the said Notification, the policy decision of the Government has been reflected in the following manner :-

“After careful consideration of all relevant aspects, the Governor has been pleased to order that a married daughter of the Government employee who, at the time of death or premature retirement of the concerned Government employee, was unmarried, shall be considered for appointment on compassionate ground in terms of Labour Department Notifications No. 30-Emp. dated 02.04.2008 and No. 114-Emp. dated 14.08.2008 subject to the condition that she submits an affidavit to the effect that she will pass on one-third of the emoluments that she will receive as salary and other benefits for the post, that she will occupy, to her paternal/maternal family.”
5.
The said Circular is not the outcome of any new policy decision, but, clarification of the policy of the State Government adopted by their earlier departmental Notification No. 30-Emp. dated 02.4.08 regarding the claim of unmarried daughter of the deceased employee.  From the aforesaid Circular, therefore, it appears to us that if at the time of death of the employee he is survived by any unmarried daughter, such daughter may make such application even if she is subsequently married and in that event she is required to submit an affidavit to the effect that she will pass on one-third of the emoluments that she will receive as salary and other benefits for the post, that she will occupy to her parental or maternal family.  But, the said Circular in our considered view cannot be applicable in the case of a married daughter if survived by the deceased employee.
6.
The Ld. Lawyer for the petitioner has argued that the provision for employment on compassionate ground is a social welfare scheme and there cannot be any discrimination on the ground of sex since such discrimination is unconstitutional and opposed to public policy.  He has referred to and relied upon the principles laid down by the Hon’ble Apex Court in the case of R. Jayamma vs. Karnataka Electricity Board reported in 1993 LLJ 587.  It is further argued that if a married son can be treated as dependent of the deceased employee, why the married daughter of the deceased employee shall not be treated as dependent of her father and claim  such appointment on compassionate ground ?  We find that the circumstances of the case of R. Jayamma are not identical with the facts and surroundings circumstances of the present case. Where the State Government has formulated their policy decision in the form of welfare scheme, such policy decision cannot be reviewed by the Tribunal as urged by the Ld. Lawyer for the petitioner.  Once the rule is framed to implement such scheme in a particular manner and in terms of certain eligibility criteria, such rule or provision cannot be treated as illegal, arbitrary or opposed to public policy unless it violates any provision of the Constitution..  Therefore, the Tribunal cannot review such administrative action so long as such rules and clarification thereon subsist.  
7.
Therefore, we do not find any illegality or impropriety in the findings of the respondent No. 3 in his reasoned order dated 27.10.11 passed in compliance with direction given in OA-38/11 and we so are reluctant to interfere with such findings which is quite consistent with the prevalent Government Circular.   
8.
So, we hold that there is no merit in this application which is accordingly dismissed but without any cost.
9.
Plain copy of this judgment be given to both the parties.
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