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  IN THE WEST BENGAL ADMINISTRATIVE TRIBUNAL

                           BIKASH BHAVAN, SALT LAKE CITY


K O L K A T A – 700 091

Present :-

The Hon’ble Mr. Justice S.K. Chakrabarti

                      Member (J)

                      -AND-

The Hon’ble Mr. Samar Ghosh

                     Member (A)

                                          J U D G M E N T

                                                  -of-

Case No. :  O.A. 314 of 2011.

                                    JNAN RANJAN SARKAR 
                                                          ……………..Applicant

                                                                                       -versus-

                                    The State of West Bengal & Others.

                                              ……………Respondent.

For the Applicant :-

   Mr. A.N. Ghosh,

   Ld. Advocate.

For the Respondent Nos. 1-5 & 7 :-

   Mr. A.B. Mahapatra,

   Ld. Advocate.

For Respondent No. 6 , A.G., W.B.

   Mr. B. Mitra, 

   Departmental Representative.

Judgment delivered on : 21.12.2012.

The judgment of the Tribunal was delivered by :

The Hon’ble Mr. Samar Ghosh,  Member (A).

            In this application, the applicant has prayed for a direction upon the Respondents to refund the amount of Rs. 2,76,277/-, which has been deducted from the gratuity and the commuted value of pension of the applicant by setting aside the order bearing No. Pension XI/G.P.O./131592 dated 27.01.2010 issued by the Senior Accounts Officer, the Office of the Accountant General, (A&E), West Bengal on the strength of which such deduction has been made.

2.     The facts of the case are as follows.  

        The applicant joined the erstwhile Department of Agriculture, Minor Irrigation Wing, Government of West Bengal, now re-named as the Department of Water Resource Investigation and Development, Government of West Bengal on 06.08.1968 as a Deep Tubewell operator.  By G.O. No. 1016-F dated 01.02.1978, the scale of pay of Work Assistant/ Work Sarkar was revised upwards to Rs. 140-210/- with effect from 01.04.1961 and to Rs. 230-425/- with effect from 01.04.1970 respectively.  By G.O. No. 7517(2)-Estab/28-35/78 dated 06.06.1978, the scale of pay of the post of Operator and 12 other posts was revised upwards to Rs. 230-425/- with effect from 01.04.1970, but unlike Work Assistants, no upward revision was done in case of operators.

     The posts of Work Assistant/Work Sarkar were declared surplus and some employees holding such posts were allowed to join as operator with bottom seniority. They carried the pay of previous post as personal to them.  Some operators who were directly recruited filed a Court cases claiming the benefit of G.O.No. 1016-F dated 01.02.1978 under rule 55(4) of West Bengal Service Rules (WBSR), Part-I on the ground that they being senior in the cadre of Operators were getting less pay than junior operators who were earlier working as Work Assistants.  The applicant along with others filed a writ petition before the High Court, Calcutta being C.R. No. 2152(w) of 1983 (Atindra Nath Bhattacharyya & Others –Vs- State of West Bengal & Others) claiming the same benefit as had been allowed to the petitioners in C.R.No. 10952(W) of 1980 by Hon’ble Mr. Justice P.C.Barooah, as His Lordship then was, which was disposed of on 24.09.1986 by Hon’ble Mr. Justice Ajit Kumar Sengupta, as His Lordship then was, directing the respondents to refix the pay of the petitioners who joined prior to 01.04.1970 in terms of Government Order No. 1016-F dated 01.02.1978 with effect from 01.04.1961 in accordance with Rule 55(4) of WBSR, Part I, and the pay of those who joined on or after 01.04.1970 in accordance with rule 55(4) of WBSR, Part I. 

      Pursuant to the aforesaid order dated 24.09.1986 of the Hon’ble High Court, Calcutta, the Secretary of Department of Agriculture, Minor Irrigation Wing issued an order bearing no. 1118-MI-Law-8/87 dated 14.05.1987 re-fixing the pay of the present applicant along with other petitioners.  Aggrieved by the said order of refixation of pay,  the applicant along with others filed a writ application before the High Court, which was subsequently transferred to the West Bengal Administrative Tribunal and registered as T.A. No. 384 of 1998.  The Hon’ble Tribunal, by judgment and order dated 20.09.2004 held that there was no infirmity in the order dated 14.05.1987 and dismissed the application. Challenging the judgment of the Hon’ble Tribunal, the applicant along with others filed an appeal before the Hon’ble High Court, Calcutta, being W.P.S.T. No. 755 of 2004( Amlan Badan Bandyopadhyay & Others Vs-State of West Bengal & Others).  The Hon’ble High Court, by its judgment and order dated 25.06.2008 held that the appellants could not get any benefit of protection of pay under Rule 55(4) of the WBSR, Part I and the appeal was dismissed.  It was also held that there was no infirmity or unreasonableness in the re-fixation of pay of the applicant as per Government order dated 14.05.1987.  Thereafter, the present applicant filed a review application being RVW No. 141 of 2008 (Arabinda Chakraborty & Others – Vs-State of West Bengal & Others) which was also dismissed on 16.06.2011.  The applicant retired from Government service on 31.03.2007.   Because of the deduction of overdrawal amount from the gratuity and the commuted value of pension, the applicant did not receive any amount on account of gratuity and a smaller amount on account of commuted value of pension.  He has now claimed refund of the amount of Rs. 2,76,277/- which has been deducted  from his gratuity and commuted value of pension.

3.      In his written argument, the Ld Advocate for the petitioner has  stated that it is the  consistent view of the Hon’ble Supreme Court, Hon’ble High Court and the Hon’ble West Bengal Administrative Tribunal that overdrawal amount if any, can not be deducted from the retiral benefits of the government employee.  He has referred to the judgment of the Hon’ble Supreme Court in Shyam Babu Verma and others –Vs. –Union of India and others as reported in (1994) 2 SCC 521 .  He has stated that the applicant received higher pay in terms of the order of the Hon’ble High Court, Calcutta and there was no fraud or misrepresentation on the part of the applicant to get the higher pay and as such the overdrawal amount can not be deducted after retirement of the applicant from his retrial benefits.   In support of his contention, he has further referred to the following cases:

1. Mithu Rani Adak Vs. State of West Bengal and others, reported in 

2009 (3)  CHN 461

2. Pulin Behari Maity Vs. State of West Bengal and others reported

In (2010) 4 WBLR( Cal) 118

3. Sd Abdul Qadir and others Vs. State of Bihar and others reported

in (2009) 3 SCC 475

                 He has also referred to the judgmenst of West Bengal Administrative Tribunal passed in OA No. 1112 of 2011 (S.S. Mondal Vs. State of West Bengal and Others) and OA No. 1408 of 2010 (B.C. Chandra Vs. State of West Bengal and Others) wherein the Hon’ble Tribunal directed the authorities to refund the overdrawal amount which had been deducted from the retiral benefits of the applicants.

 4.       It has been stated by the State Respondents that there is no bar to recovery of  the overdrawal amount in view of the  Apex Court’t decision of three Judges Bench in Syed Abdul Qadir Vs. State of Bihar reported in (2009) 3 SCC 475.  He has also referred to a recent judgment of the Hon’ble Supreme Court in Chandi Prasad Uniyal and Others Vs. State of Uttarkhand and Others as reported in (2012) 8 SCC 417. 

5.       In the case of  Shyam Babu Verma and others –Vs. –Union of India, the petitioners were actually entitled to a lower scale in view of lower qualification but were allowed to draw pay in the higher scale by the authorities by mistake.  The resulting overdrawal  was not due to any fault on the part of the employees.  The Hon’ble Supreme Court held that no steps should be taken to recover or adjust any excess amount paid to the petitioner due to the fault of the respondents, the petitioners not being responsible for the same.

6.      In the case of Mithu Rani Adak Vs. State of West Bengal & others, the High Court, Calcutta, having regard to the decision of the Hon’ble Supreme Court reported in (2009) 3 SCC 475 held that as it could not be ascertained that the erroneous fixation was due to any fraud or misrepresentation on the part of the employees, the objection raised by the respondents in regard to  such fixation after the death of the employee was not tenable.  Same view was taken in the case of Pulin Behari Maity Vs. State of West Bengal and others.

7.      In the case of Syed Abdul Kadir &ors vs. State of Bihar & ors, the Hon’ble Supreme Court held that the excess amount that had been paid to the appellant teachers was not because of any misrepresentation or fraud on their part and the appellants also had no knowledge that the amount that was being paid to them was more than what they were entitled to.  It would not be out of place to mention here that the Finance Department had, in its counter-affidavit, admitted that it was a bona fide mistake on their part.  The excess payment made was the result of wrong interpretation of the Rule that was applicable to them, for which the appellants cannot be held responsible.  Rather, the whole confusion was because of inaction, negligence and carelessness of the officials concerned of the Government of Bihar.  Learned counsel appearing on behalf of the appellant teachers submitted that majority of the beneficiaries had either retired or were on the verge of retirement.  Keeping in view the peculiar facts and circumstances of the case at hand and to avoid any hardship to the appellant teachers, the Hon’ble Supreme Court was of the view that no recovery of the amount that had been paid in excess to the appellant teachers should be made.

8.       Let us now look at the facts of the present case more closely.  Pursuant to the judgment of the Hon’ble High Court in CR No. 2152 (w) of 1983,  the Department of Agriculture, Minor Irrigation Wing, issued Order No. 1118-M.I.Law-8/87 dated 14.05.1987 wherein it was clearly laid down that the petitioners could not, ipso facto get the scale of pay of Work Assistant as per G.O. No. 1016-F dated 01.02.1978.  In the same order, the pay of the 70 (seventy) petitioners including the present applicant was fixed at Rs. 230/- in the unrevised scale of pay of Rs. 230-425/- with effect from 01.04.1970.  In other words, as far back as 1987, the petitioners knew that the Government had issued necessary orders regarding the scale of pay to which they were entitled prior to 01.04.1970 and also the pay to which they were entitled on 01.04.1970.  Copy of this order was sent to the Chief Engineer, Agriculture, Government of West Bengal for information and necessary action with further direction to inform the Drawing and Disbursement Officers for taking necessary action.

9.    Obviously, the petitioners were aware that if the order remained unchallenged or if challenged, stood the scrutiny of Courts, they would be entitled to lower pay than they were actually drawing and accordingly would be liable to refund the excess amount drawn in the absence of any order to the contrary.

10.     The petitioners challenged the Government order dated 14.05.1987 before the Hon’ble High Court which was transferred to the West Bengal Administrative Tribunal as T.A. No. 384 of 1998.  The said T.A. was disposed of by the Hon’ble Tribunal by judgment and order dated 29.09.2004.  The Hon’ble Tribunal did not find any infirmity in the said order passed by the Secretary of the Department and held that there was no justification to interfere with the order.  The prayer of the applicant to set aside the order was rejected.  Challenging the judgment of the Hon’ble Tribunal, the applicant along with others filed an appeal being No. W.P.S.T. 755 of 2004 before the Hon’ble High Court. The Hon’ble High Court by judgment dated 25.06.2008 dismissed the appeal and upheld the judgment and order dated 29.09.2004 passed by the Hon’ble Tribunal.  So it cannot be said that the applicant had no knowledge of the fact that they had been drawing more pay then they were entitled to as per the Government order which had been issued as far back as 14th May, 1987.  That order had passed the judicial scrutiny and reached its finality.

11.       It is thus clear that the facts of the present case are not identical with the facts and circumstances of the cases referred to by the Ld. Advocate for the applicant. 

12.     In this context the judgment of the Hon’ble Supreme Court in Col. B.J. Akkara (Retd.) Vs. Government of India & Others as reported in (2006) 11 SCC 709 may be referred to. In that case, it was held by the Apex Court that “ relief, restraining back recovery of excess payment, is granted by courts not because of any right of the employees, but in equity, in exercise of judicial discretion to relieve the employees from the hardship that will be caused if recovery is implemented.  A government servant, particularly one in the lower rungs of service would spend whatever emoluments he receives for the upkeep of his family.  If he receives an excess payment for a long period, he would spend it, genuinely believing that he is entitled to it.   As any subsequent action to recover the excess payment will cause undue hardship to him, relief is granted in that behalf.  But where the employee had knowledge that the payment received was in excess of what was due or wrongly paid, or where the error is detected or corrected within a short time of wrong payment, courts will not grant relief against recovery.  The matter being in the realm of judicial discretion, courts may on the facts and circumstances of any particular case refuse to grant such relief against recovery.” 
13.      In the instant case it could not be said that the petitioner genuinely believed that he was entitled to higher pay as the government order issued in 14.05.1987 pursuant to the judgment of the Hon’ble High Court in C.R. No. 2152(w) of 1983 was clear about his entitlement. 

14.       The question of recovery of excess amount received by an employee due to erroneous / wrong fixation of pay came up before the Supreme Court in a recent case - Chandi Prasad Uniyal & Others as reported in (2012) 8 SCC 417.  In that case, the Apex Court held as follows:

      “ We are not convinced that this Court in various judgments referred to hereinbefore has laid down any proposition of law that only if the State or its officials establish that there was misrepresentation or fraud on the part of recipients of the excess pay, then only the amount paid could be recovered.  On the other hand, most of the cases referred to hereinbefore turned on the peculiar facts and circumstances of those cases either because the recipients had retired or were on the verge of retirement or were occupying lower posts in the administrative hierarchy.

      We are concerned with the excess payment of public money which is often described as “taxpayers’ money” which belongs neither to the officers who have effected overpayment nor to the recipients.  We fail to see why the concept of fraud or misrepresentation is being brought in such situation.  The question to be asked is whether excess money has been paid or not, may be due to a bona fide mistake.  Possibly, effecting excess payment of public money by the government officers may be due to various reasons like negligence, carelessness, collusion, favoritism, etc. because money in such situation does not belong to the payer or the payee.  Situations may also arise where both the payer and the payee are at fault, then the mistake is mutual.  Payments are being effected in many situations without any authority of law and payments have been received by the recipients also without any authority of law.  Any amount paid/received without the authority of law can always be recovered barring few exceptions of extreme hardships but not as a matter of right, in such situations law implies an obligation on the payee to repay the money, otherwise it would amount to unjust enrichment.  

     We are, therefore, of the considered view that except few instances pointed out in Syed Abdul Qadir case and in Col. B.J. Akkara case, the excess payment made due to wrong/irregular pay fixation can always be recovered.”   

15.   Having regard to facts and circumstances of the present case, the judgment of the Hon’ble Supreme Court in the cases referred to and in particular in the case of Chandi Prasad Uniyal & Others Vs. State of Uttarakhand & Others, we hold that this is not a fit case where we should direct that no recovery should be made on account of amount drawn in excess by the employee while in service.  However, we find that the entire gratuity amount of Rs. 1,98,924/- was adjusted against the amount drawn in excess and in addition an amount of Rs. 77,353/- was deducted from the commuted value of pension.  The respondents in their written reply has referred to and annexed Memo No. 11377-F dated 09.11.1984 wherein it has been stated that government dues can not be recovered from pension without the consent of the pensioner as per provisions of Pension Act.   Since commuted value of pension is nothing but lump payment in lieu of a portion of pension payable in future, we further hold that only the amount which has been deducted from the commuted value of pension should be refunded to the applicant. As the applicant has retired, keeping in view the exceptional cases referred to in the judgment of the Hon’ble Supreme Court in Chandi Prasad Uniyal case, we do not recommend any other permissible mode of recovery of this amount.  We, accordingly, dispose of this application by directing the respondent’s authority to refund only the amount of Rs. 77,353/- deducted from the commuted value of pension within a period of three months from the date of this judgment. 

16.    In the result, the application partially succeeds to the above extent.  15.     There will be no order as to cost.

17.     Plain copy of this judgment be given to the parties.     

            Sd/-                                                                                               Sd/-
  (SAMAR GHOSH)                                                 (S.K. CHAKRABARTI)

      MEMBER (A)
          MEMBER (J)        
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