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IN THE WEST BENGAL ADMINISTRATIVE TRIBUNAL

BIKASH BHAVAN, SALT LAKE CITY

K O L K A T A – 700 091

Present :- 

The Hon’ble Mr. Justice Syamal Kanti Chakrabarti

                            MEMBER ( J )

                        -AND-

The Hon’ble  Mr.  Samar Ghosh

                      MEMBER( A )

J U D G M E N T

-of-
Case No  O.A. 834 of  2012

Deepanjan Banerjee ........... Applicant.

-Versus-

State of West Bengal & others….Respondents

For the Applicant :-

Mr. S.K. Nandi, 

Mr. B. Gosthipati,

Ld. Advocates.

For the State Respondents:-

Mr. S.N. Roy, 

Mr. B. Nandi, 

Ld. Advocate.

Judgment delivered on :  10/07/2013.

The Judgment of the Tribunal was delivered by :-

Hon’ble  Mr. Samar Ghosh, Member ( A )

J U D G M E N T


The petitioner has filed this original application seeking a direction of the Tribunal upon the Respondent Authorities to offer him an appointment on compassionate ground. 

2.      Petitioner’s father, late Sankar Nath Banerjee was a Sub-Inspector (SI) of Police attached to District Intelligence Branch (DIB), Hooghly District Police Force.  He died on 13.12.2005 while in service, leaving behind his wife and his son (the present petitioner).  On 24.03.2006, petitioner’s mother Smt. Shelly Banerjee made an application to Superintendent of Police (SP), Hooghly for employment of her only son (present petitioner) on compassionate ground.  On 07.05.2008, the petitioner himself made an application to the SP, Hooghly praying for compassionate appointment.  The matter was processed in the office of SP, Hooghly who asked the petitioner’s mother to furnish necessary information relating to superannuation benefits received by the family for consideration of the case of employment of her son on compassionate ground.  Finally, the petitioner came to know from Memo No. 18 dated 05.11.2011 of Inspector General of Police (IGP) (Administration), addressed to the SP, Hooghly that his prayer for compassionate appointment had been rejected, as he was not eligible on the ground that the income of the family of the deceased was more than the qualifying amount.

3.
The petitioner’s claim for compassionate appointment is based on the following main grounds :

(i) Denial of compassionate appointment on account of superannuation benefits of Rs.5,87,629/- received by the mother of the applicant is illegal.

(ii) Rejection of the prayer on the erroneous ground that the applicant was not in need of immediate financial assistance is devoid of any substance.

(iii) It is well-settled by the decisions of the Hon’ble Supreme Court that compassionate appointment cannot be refused on the ground that any member of the family received  retiral benefits of the deceased employee as admissible under  rules.

4.    
The State Respondents in their reply have stated that at the time of death of the father of the petitioner, his (father’s) age was 59 years 1 month 14 days and he completed 40 years 5 months 10 days of service.  It has also been stated that his wife Smt. Shelly Banerjee was working as Inspector of Police and she retired from service on superannuation on 30.11.2008.  At the time of death of the Government employee, Notification No. 97-EMP dated 06.06.2005 was in force to regulate the cases of employment on compassionate ground.  The Respondents have further stated that subsequently  Notification Nos. 30-EMP dated 02.04.2008 and 114-EMP dated 14.08.2008 were issued in regard to compassionate appointment in supersession of Notification No. 97-Emp dated 06.06.2005.  Petitioner’s case was considered according to the provisions of Notification Nos. 30-EMP dated 02.04.2008 and 114-EMP dated 14.08.2008.  A Committee was formed for considering the petitioner’s case for appointment in clerical post under exempted category.  In the case of the petitioner, the Committee assessed the qualifying amount for compassionate appointment as Rs.12,853/-, but the total monthly income of the family of the deceased was Rs.23,604/-.  In view of this, the Committee declared that the family of the deceased was not in immediate need of financial assistance within the meaning of the provisions of the aforesaid Notifications.  Recommendation of the Enquiry Committee was forwarded to IGP (Administration) who after consideration of the report issued Memo No. 18 dated 095.11.2011 to the SP, Hooghly stating that the petitioner was not eligible for compassionate appointment as the income of the family was more than the qualifying amount.

5.   
In the rejoinder, the petitioner has not stated anything new other than what has been stated in the original application except that Government Notification No. 97-EMP dated 06.06.2005 should not be made applicable to his case as the said Notification had been replaced by Notification No. 30-EMP dated 02.04.2008 which should be followed in taking a decision in the matter.

6.
The matter was taken up for final hearing on 15.03.2013.

7.
The Ld. Advocate, appearing for the petitioner, has challenged the assessment of the monthly income and also the ground on which the prayer of the petitioner has been rejected.  The Ld. Advocate, driven by the impression that the retirement benefits have been taken into account in deciding whether the family was in need of immediate financial assistance has stated that the administrative authorities have  erred in law.  To support his contention, he has referred to the decisions of  the Hon’ble Supreme Court in Balbir Kaur and Another Vs. Steel Authority of India and Others [2000 SCC (L & S) 767],  Randhir Singh Vs. Union of India and Others1[1982 SCC (L & S) 119] and Govind Prakash Verma vs Life Insurance Corporation of India and Others [2005 SCC (L&S) 590] and the decisions of the Hon’ble High Court at Calcutta in Subimal Sarkar Vs. State of West Bengal and Others [(2012) 3 WBLR (Cal) 942], Tapan Kumar Barman Vs. State of West Bengal and Others in WPST No. 881 of 2004, Swati Chatterjee Vs. State of West Bengal and Others [2010 (1) CLJ (Cal) 350] and Swapan Das vs State of West Bengal and Others [WPST 233 0f 2010].  
8.
The Ld. Advocate, appearing for the State Respondents have controverted the arguments of the Ld. Advocate for the petitioner by saying that the decision of the administrative authorities is in line with the recent decision of the Hon’ble Supreme Court  in Union of India and Another Vs. Shashanka Goswami and Another[(2010) 11 SCC 307].  

9.      We have heard the rival submissions of the parties.  Before we proceed further, we consider it necessary to deal with and discuss the decisions in the cases relied upon by the Ld Advocates for the respective parties and their applicability to the instant case.

10.      In Balbir Kaur (supra), a two-Judge Bench of the Hon’ble Supreme Court held that the Family Benefit Scheme cannot in any way be equated with compassionate appointment.  The salient feature of the Family Benefit Scheme was that the family of a deceased employee being unable to obtain regular salary from the management could avail of that scheme by depositing the lump sum provident fund and gratuity amount with the Company in lieu of which the management would make monthly payment equivalent to the basic pay together with dearness allowance last drawn, which payment would continue till the normal date of superannuation of the employee in question.  It was observed by the Hon’ble Supreme Court that gratuity under Payment of Gratuity Act, 1972 is not in the realm of charity.  Similarly, the Employees’ Provident Fund and Miscellaneous Provisions Act of 1952 is a beneficial piece of legislation and can amply be described as a social security statute the object of which is to ensure better future of the employee concerned on his retirement and for the benefit of the dependants in case of his early death.  From factual angle, the Hon’ble Court observed that the tripartite agreement introducing Family Benefit Scheme contained a clause that “any benefit conferred by earlier circular shall continue to be effective and in the wake of the same, we do not see any reason to deny the petitioner the relief sought for in the writ petition”.  While allowing the appeal, the Court also took note of the fact that no option had been taken from the employees either to have a compassionate appointment or to accept the Family Benefit Scheme by way of deposit of provident fund and gratuity amounts.  

        The facts of the present case are different.  In Balbir Kaur (supra), the Hon’ble Supreme Court pointed out certain infirmities and inconsistencies in the Family Benefit Scheme for which refusal to give compassionate appointment was not justified.  In the present case, there is a well-defined scheme along with eligibility conditions, where the retrial benefits are not taken into account as such, but only the income accruing from terminal benefits is considered along with family pension for the purpose of computation of the monthly income of the family of the deceased.  

11.      Randhir Singh (supra) case was in the context of equal pay for equal work and the decision of that case has no bearing on the matter under consideration.

12.    In Govind Prakash Verma (supra), the Hon’ble Supreme Court held that it was wholly irrelevant for the departmental authorities to take into consideration the amount which was being paid as family pension to the widow of the deceased and other amounts paid on account of terminal benefits under the Rules.  The scheme of compassionate appointment is over and above whatever is admissible to the legal representatives of the deceased employee as benefits of service which one gets on the death of the employee.  Therefore, compassionate appointment cannot be refused on the ground that a member of the family received the amounts admissible under the Rules.

    We would like to record that this view was different from the view taken by the Hon’ble Supreme Court in earlier cases, namely Punjab National Bank and Others vs Aswini Kumar Taneja [2004) 7 SCC 265] and General Manager (D&PB) and Others vs Kunti Tiwari and Another [(2004) 7 SCC 271], where the Hon’ble Court held that compassionate appointment has to be made in accordance with the Rules, Regulations or administrative instructions taking into consideration the financial condition of the family of the deceased.  Where the scheme provides that in case the family of the deceased gets the retiral/terminal benefits exceeding a particular ceiling, the dependant of such deceased employee would not be eligible for compassionate appointment. In a subsequent judgment in the case of Mumtaz Yunus Mulani (Smt) vs State of Maharashtra and Others [(2008) 11 SCC 384], the Hon’ble Supreme Court examined the scope of employment on compassionate ground in a similar scheme making the dependant of an employee ineligible for the post in case the family receives terminal/retiral benefits above the ceiling limit and held that the judgment in Govind Prakash Verma had been decided without considering earlier judgments which were binding on the Bench.  The Court further held that the appointment has to be made considering the terms of the scheme and in case the scheme lays down a criterion that if the family of the deceased employee gets a particular amount as retiral/terminal benefits, dependant of the deceased employee would not be eligible for appointment on compassionate ground.

         In our case, the scheme of compassionate appointment specifically lays down that income accruing from retrial benefits would be taken into account for determining the eligibility of the dependant of deceased employee.  In view of the subsequent decision of the Hon’ble Supreme Court reviewing the decision in Govind Prakash Verma case, we are of the opinion that the decision in Govind Prakash Verma case has no application to the present case.

13.    In Subimal Sarkar (supra) case, the Hon’ble Division Bench of High Court at Calcutta observed that the petitioner made application for compassionate appointment soon after his father’s death, but the authority informed the petitioner of the rejection of his prayer after five years of submitting the same.  Their Lordships were of the opinion that this period of five years could not by any stretch of imagination be said to be reasonable.  The applicants claim for compassionate appointment could not be denied by the authorities by keeping the application pending for an unreasonably long period of time only in order to frustrate the purpose of the application.  The Hon’ble Court held that the plea on the part of the authority that due to passage of time the necessity for compassionate appointment had blown over was not acceptable. Their Lordships further held that the financial condition of the family has to be considered while deciding whether to appoint a person on compassionate ground.  In that particular case, the only source of monthly income was the family pension of Rs.3800/- and Rs.1500/- approximately which was being earned by the elder brother.  These amounts could hardly be considered to be sufficient to make ends meet for a family of five, that is, the widow and her four children including the petitioner.  The Hon’ble Court observed that the appointment on compassionate ground is available to the heirs of an employee who dies in harness irrespective of the family pension paid to the eligible family member.  The scheme does not in any way indicate that an applicant whose family draws family pension on the death of the employee is not entitled to compassionate appointment if the family is living in penury. 

      The factual matrix of the present case is different.  Here the mother of the petitioner was working as an SI of Police at the time of death of the employee.  The Notification relating to compassionate appointment which the petitioner has referred to as the applicable   Notification does not, par se, provide that if the family of a deceased employee is in receipt of family pension, dependant of the employee would be straightway ineligible for appointment on compassionate ground, but it specifically says if the total income including family pension and earnings (by way of interest) from terminal benefits exceeds a certain ceiling, appointment on compassionate ground cannot be considered.  This policy is supported by the decisions of the Hon’ble Supreme Court in a number of cases including Mumtaz Yunus Mulani (supra) and a very recent decision of the Hon’ble Court in Shashank Goswami (supra).  We record here that the total income of the family of the deceased in the instant case was assessed as Rs.23654/- and there were only two surviving members, the petitioner and her mother.  We are therefore unable to apply the decision of the Hon’ble High Court in the present case.

14.     In Tapan Kumar Barman (supra), the Hon’ble High Court held that family pension being one kind of deferred payment and earned by the deceased could not be a ground for denial of compassionate appointment.  The Court relied on the decision in Balbir Kaur (supra) which we have already dealt with earlier.

15.   In Swati Chatterjee (supra), the Hon’ble High Court, relying on the decisions in Tapan Kumar Barman (supra) and Balbir Kaur (supra), held that family pension, being one kind of deferred payment and earned by the deceased cannot be a valid ground for denying compassionate appointment to a member of the family of the deceased employee.

16,    In Swapan Das (supra), the Hon’ble High Court observed that it is well-settled that compassionate appointment cannot be refused on the ground of payment of any admissible amount to the family of the deceased employee under the rules.  The Hon’ble Court relied on the decisions of the Hon’ble Supreme Court in Govind Prakash Verma (supra) and Balbir Kaur (supra).  We have dealt with both these decisions earlier.  We like to to mention here that in view of earlier and subsequent decisions of the Hon’ble Supreme Court, the decision in Govinda Prakash Verma (supra) is no longer ruling in the field of compassionate appointment.

17.   In Shashank Goswami (supra), the Hon,ble Supreme Court, quoting the decision in Punjab National Bank and Others (supra), General Manager (D&PB) and Others (supra) and  Mumtaz Yunis Mulani (Smt) (supra)  held that appointments on compassionate ground have to be made in accordance with the rules, regulations and  administrative instructions taking into consideration the financial condition of the family of the deceased.  Where a scheme provides that in case the family of the deceased gets the retiral/terminal benefits exceeding a particular ceiling, the dependant of such deceased employee would not be eligible for compassionate appointment.  

 18.  In this context, it is relevant to refer to the observations of the Hon’ble Supreme Court in  Bhawani Prasad Sonkar Vs. Union of India [(2011) 4 SCC 209].

    “It is well settled that compassionate employment is given solely on humanitarian grounds with the sole object to provide immediate relief to the employee’s family to tide over the sudden financial crisis and cannot be claimed as a matter of right.  Appointment based solely on descent is inimical to our constitutional scheme, and ordinarily public employment must be strictly on the basis of open invitation of applications and comparative merit, in consonance with Articles 14 and 16 of the Constitution of India.  No other mode of appointment is permissible.  Nevertheless, the concept of compassionate appointment has been recognized as an exception to the general rule, carved out in the interest of justice, in certain exigencies, by way of a policy of an employer, which partakes the character of the service rules.  That being so, it needs little emphasis that the scheme or the policy, as the case may be, is binding both on the employer and the employee.  Being an exception, the scheme has to be strictly construed and confined only to the purpose it seeks to achieve.” 

19.
It is, thus, clear from the ratio of decisions of the Hon’ble Supreme Court in the cases cited hereinbefore that the administrative authority has to decide the question of compassionate appointment according to rules, regulations and administrative instructions and where such rules, regulations or administrative instructions specifically lay down a ceiling of income of the family of the deceased and also the method of computation of the income ceiling, then the administrative authorities must abide by these rules, regulations and administrative instructions. In view of the overriding effect of the ratio of decisions of  the Hon’ble Supreme Court, we are unable to hold the view that the authorities have erred in computing the monthly income of the family of the deceased by taking into account the family pension and earnings (by way of interest) on lump sum retirement benefits.  It has been made clear by the Respondents that they have followed the provisions of Notificaion No. 114-EMP dated 14.08.2008 for the purpose of assessment of the financial condition of the deceased.  The contention of the petitioner that his case was decided in terms of Circular No. 97-EMP dated 06.06.2005 is not correct.  There is an also administrative instruction to the effect that where a case had not been decided prior to 2008, that should be decided in terms of the Circular No. 114-EMP dated 14.08.2008.  Based on the principle laid down in the said Circular, the Respondent Authorities have computed the monthly income of the family of the deceased and have come to the finding that the actual monthly income exceeds the ceiling of eligibility as prescribed under the relevant Circular.  We also like to mention here that under  the Circular issued by the Government of West Bengal, the actual retiral benefits are not been taken into account but only the family pension and  income accruing out of lump sum  retiral benefits are taken into consideration for the purpose of computation of income of the family of the deceased.  As already mentioned, the administrative authorities have to follow this principle in view of the principle laid down by the Hon’ble Supreme Court in the matter.

20.
It is also contended on behalf of the petitioner that in computing the family income of the deceased, the income of mother has been taken into account.  There is nothing erroneous in this as the criterion for compassionate appointment is not individual income of the dependant seeking appointment on compassionate ground but the total income of the family of the deceased and the mother being a member of the family, her income can certainly be taken into account.  So, we hold that the State Respondents have not made any mistake in the matter of computation of income of the family of the deceased.

21.
We have  already explained , in the light of  the decisions of the of the Hon’ble Supreme Court, that family pension and income accruing out of terminal benefits (by way of interest) can be taken into account for assessing whether the family of the deceased employee is need of financial assistance if the scheme specifically contains a provision in this regard and  in the event  the income of the family of the deceased is more than the income ceiling prescribed by Circulars/Notifications as an eligibility criterion for compassionate appointment, then the authorities can refuse compassionate appointment which, it is well settled, is not a matter of right. The present case is a case of this kind.

22.
We, therefore, do not find any infirmity in the order of rejection of the prayer of the petitioner for compassionate appointment by the Respondent Authorities and, accordingly, we do not find any ground to interfere with said order of rejection.

23.
In the result, the application fails which is hereby dismissed but without any order as to cost.     

24.
Plain copy of the judgment be given to both the parties. 

(SAMAR GHOSH)
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   MEMBER (A)


                                   MEMBER (J)

