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W.B.A.T.                                                                                           O.A. – 9040/2007

IN THE WEST BENGAL ADMINISTRATIVE TRIBUNAL

                        BIKASH BHAVAN, SALT LAKE CITY

                                    K O L K A T A – 700 091

Present :- 

The Hon’ble Mr. Justice Syamal Kanti Chakrabarti

                      Member (J)

                        -AND-

The Hon’ble Mr. Samar Ghosh

                      Member (A)

                                                      J U D G M E N T

                                                                  -of-  

Case No. :  O.A.  9040  of  2007   






Mahadev Kisku
                                                                                           ...........         Applicant.

                                                                                             -Versus-

                                                                The State of West Bengal & Others.

                                                                                            ...........       Respondents.

For the Applicant  :-

      Mr. G.S. Dey,
      Ld. Advocate.

For the State Respondents :-

      Mr. S. Ghosh,
      Ld. Advocate.

Judgment delivered on :  03/07/2013.

The Judgment of the Tribunal was delivered by :-

The Hon’ble Mr. Justice Syamal Kanti Chakrabarti     
J  U  D  G  M  E  N  T


In the instant application the petitioner has challenged the legality and propriety of Memo. No. 474 dated 13.02.2007 passed by respondent No. 1, Principal Secretary to the Government of West Bengal, Department of Agriculture rejecting his prayer for appointment on compassionate ground in any Group-D post and prayed for such appointment by  setting  aside the said order being not sustainable in law. 
2.
The petitioner has claimed that he is the nephew of Late Sonai Soren, who had no issue.  So, he brought up the petitioner from his boyhood and adopted him as his own son.  Said Sonai Soren worked as a Krishi Sramik under respondent Nos. 3 & 4 in a permanent post and died-in-harness on 09.10.1998 leaving behind his widow Lalmoni Soren and the petitioner as adopted son.  Thereafter, the petitioner submitted an application for appointment on compassionate ground on consent of said Lalmoni Soren, wife of the deceased employee.  Since no positive response was forthcoming, he filed an application before this Tribunal being OA-914/2002 which was disposed of on 24.09.2003 directing the respondents to take appropriate decision and to intimate the same to the applicant.  That direction too was not complied with.  So, he filed another application being OA-325/2005 which was disposed of on 31.03.2005 directing respondent No. 1, Principal Secretary to the Government of West Bengal, Department of Agriculture to treat the application as a representation and to dispose it of by passing a reasoned and speaking order within a period of two months from the date of communication of the same and to convey the decision to the petitioner within two weeks thereafter.  The said direction was also not complied with.  So, a Contempt Application being CCP-102/2005 was filed by the petitioner which was disposed of on 31.03.2005 by this Tribunal directing respondent No. 1 to comply with the same forthwith.  The respondent No. 1 after due consideration of the same passed a reasoned order on 13.02.2007 rejecting such prayer on the ground that the petitioner has failed to substantiate his claim as legally adopted son of Late Sonai Soren and as such does not come under the purview of the definition of ‘near relation’ of Late Soren as contemplated in Labour Department’s Notification No. 303-Emp./1M-10/2000 dated 21.08.2002.  The petitioner has claimed, in the instant applicant, that the aforesaid findings is not based on proper appreciation of the case and the prayer has been rejected mechanically.  Therefore, the said order should be set aside and necessary direction be given to the respondents to issue letter of appointment in his favour. 
3.
No written reply has been filed by the State Respondents, but Ld. Lawyer for them has opposed the move at the time of final hearing.  From the rival submissions of both the parties and on perusal of the application with all connected documents furnished, we find that the only point for our consideration is to decide as to whether the petitioner under the given circumstances can be treated as a near relation of the deceased or adopted son and entitled to claim any appointment on compassionate ground.  
4.
In his averment, the petitioner has claimed that he was adopted by the deceased employee Sonai Soren, but no date of such adoption has been stated by him.  The wife of the deceased, however, has sworn in an Affidavit before the Notary Public at Bolpur, Dist. Birbhum on 09.04.2002 stating in para 7 thereof that as they had no issue of their own, they adopted the present petitioner Mahadev Kisku and brought him up since his adoption as if he was their own son.  Here also, she is silent regarding date of adoption.  Admittedly, the employee died on 09.10.1998 while the Hindu Adoption and Maintenance Act, 1956 is operative.  For the sake of convenience, Section 5 of the said Act is reproduced below :-

“5.
 (1)
No adoption shall be made after the commencement of this Act by or to a Hindu except in accordance with the provisions contained in this Chapter, and any adoption made in contravention of the said provisions shall be void.


(2)
An adoption which is void shall neither create any right in the adoptive family in favour of any person which he or she could not have acquired except by reason of the adoption, nor destroy the rights of any person in the family of his or her birth.”

6.
In Section 9 (5) of the Act, it is a specified that before granting any permission to a guardian under sub-section 4, the Court shall be satisfied that the adoption will be for the welfare of the child.  Therefore, it is mandatory to approach the Court as defined in the aforesaid section (explanation ii) i.e. the City Civil Court or District Court within the local limits of whose jurisdiction the child to be adopted ordinarily resides.  In light of the above legal position, if the impugned reasoned order is examined, it will appear that the Secretary to the Government of West Bengal, Agriculture Department has held that the Affidavit sworn in by the mother cannot be treated as conclusive proof of such adoption.  This was executed after the death of the Government employee.  The petitioner has failed to produce any document executed during the lifetime of the deceased employee showing his adoption.  Therefore, the above document cannot establish the fact that the petitioner was a legally adopted son of the deceased employee.  Accordingly, he has rejected the prayer. 

7.
The petitioner has also drawn our attention to a Circular being No. 1305-Dev. Br./9M-11/92 dated 04.03.1993 issued by the Deputy Secretary addressed to the Director of Agriculture, West Bengal and Ex-Officio Secretary, Agriculture Department in which it is clarified that the nearest kin of a deceased Krishi Sramik, in the event of his expressly praying so and subject to his fulfilling all conditions and considerations embodied in orders of Finance Department and Health & Family Welfare Department of this Government pertinent to the issue should be considered for appointment on compassionate ground of “die-in-harness” as Krishi Sramik in the time scale of pay of Rs 800-1265/- with higher initial at Rs 815/- p.m. without any reference to the fact whether all the casual labourers of the particular unit have on the date of consideration being absorbed as Krishi Sramik.  Relying upon the above clarification, the petitioner has also claimed such appointment as nearest kin of the deceased being his nephew and was dependant upon the deceased employee, but such a claim is beyond the pleadings and no such prayer has been made in para 7 of his application claiming any such right as a nearest kin of the deceased.  Therefore, our ambit for consideration is restricted to consider the petitioner’s claim as adopted son of the deceased employee.  Since there is special statute to regulate the field, all legal rights emanating from such statute are to be ascertained in the manner laid down by the legislature.  The legislature in its wisdom has laid down the provisions quoted above for assertion of any such legal right relating to Hindu Adoption which is binding upon all.  Therefore, the Director, Agriculture has rightly rejected the prayer of the petitioner for want of any legally admissible document to prove the adoption, in question.  So, we hold that the said order does not suffer from any infirmity or illegality which calls for judicial review.

8.
Under the circumstances, we do not find any merit in this application which is accordingly dismissed.
9.
There shall be no order as to cost.

10.
Plain copy of this judgment be given to both the parties.   


Sd/-
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   ( SAMAR GHOSH )                                          ( S.K. CHAKRABARTI )                                        
       MEMBER(A)                                                       MEMBER (J)
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