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	For the applicant              :


For the Respondents        :

         With the consent of both the sides, we have fixed this day for final hearing of this application and we directed the State Respondents to file reply positively with copy to the petitioner and petitioner was also directed to file rejoinder. 
          Today, Mr. Koley on behalf of the State Respondents submits that no reply has been ready, but, he has been instructed to submit before this Tribunal that without reply this matter can be disposed of, since, the State Respondents rely on the memo of the Special Secretary dtd. 23rd May 2012 the content of which was communicated by the Addl. District Magistrate to the petitioner by letter dtd. 18th June 2012 and the reason for not regularizing the services of the petitioner has been clearly explained in both the letters and State  Respondent shall  stick  to  their 
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stand as reflected in the letter of the Special Secretary already mentioned.

          As there is no formal reply, there is no question of filing any rejoinder and we have directed both the sides to make their respective submission.
          Mr. Sinha appearing for the petitioner submits that it would appear from the notification dtd. 2nd June 2008 that in view of  legal mandate, the Governor was pleased to create 6 (six) posts for each Juvenile Justice Board of 17 (seventeen) District including one post of Lower Division Clerk cum Typist. In the said notification, at para 3, District Magistrate was designated as the appointing authority for all the posts. In para 3 (B), it was specifically stated that the process of recruitment will be followed as per present policy of the State Government in respect of  Lower Division Clerk cum Typist and as an interim measure, till regular recruitment is made, District Magistrate was authorized to  post  serving  Govt. 
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employee on deputation or retired Govt. employee on contact.
          Mr. Sinha clearly submits that in para 3 (B) Sub Clause III it was clearly held that the posts of Counsellor and Orderlies and one Night Guard would be filled up on contract basis. 

          Mr. Sinha, therefore, interprets that so far the post of  Lower Division Clerk cum Typist is concerned, that post was a permanent post and not a contractual one and recruitment to that post is required to be done on regular basis under the present policy of recruitment followed by the State Government. 

          Mr. Sinha submits that petitioner was asked to sit for written test, type test and viva voce after being sponsored by Employment Exchange and finally when he came out successfully, he was selected for appointment, but, unfortunately, either through ignorance, inadvertence or for some sinister design instead of issuing a regular  appointment  letter,  taking  the 
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privilege of need of the petitioner to have a Govt. job, he was forced to have an appointment purely on contractual basis and that apart he was forced to  execute  an  agreement  containing  a  clause that in future he will not demand regularization. Mr. Sinha has strongly challenged the propriety and legality of such action on the part of the then District Magistrate who issued this contractual appointment violating the clear mandate of Govt. notification already mentioned. 
          Mr. Sinha has asked that when the appointing authority in clear violation of provision of appointment forced an employee to act on contractual basis and also compelled him to execute an agreement which has no legal force, can that agreement or illegal action of the appointing authority stand in the way of vindicating the legal right of the petitioner for getting appointment on permanent basis with all consequential benefits? Mr. Sinha  submits that when petitioner approached the District Magistrate for  his  regularization  as  per terms of 
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the Govt. notification followed by his due selection and also followed by his Medical Examination and Police Verification, the Special Secretary after taking view of Finance Department regretted the prayer of  the  petitioner  on  the  ground  that  once  the petitioner was given appointment on contractual ground following the Govt. notification, the decision of Hon’ble Supreme Court rendered in the case of Uma Davi stands in the way of regularization of his service by the State Govt. Mr. Sinha submits that the letter of the Special Secretary shows total non-application of mind and total illegal and coercive  action towards a poor employee. Mr. Sinha, therefore, concludes that in view of the fact that the post of  Lower Division Clerk cum Typist is a permanent post under Govt. notification and the entire selection process has been conducted under the existing rule of the State Government followed by proper Medical Examination and Police Verification of the petitioner, the State Government cannot deny the legal and justified claim of regularization and the ratio of decision of 
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Uma Davi does not apply in this case at all. 

          Mr. Koley, in reply, submits that whatever may the intention of the Government notification regarding the status of the post of  Lower Division Clerk   cum  Typist,   the  fact  remains  that petitioner was given temporary and contractual appointment after execution of a deed of agreement and petitioner readily accepted that contractual appointment and executed the agreement and naturally, petitioner by accepting such contractual appointment and executing the deed clearly waived his right to have regularization in future, particularly when the petitioner was also a party to the agreement which contains a clear stipulation that petitioner is debarred from raising any claim for regular appointment. Mr. Koley submits that by this time the decision of Uma Devi is very much known in the arena of public appointment and following that decision, the Special Secretary rightly rejected the claim of the regularization and hence, there is no merit  in  the  present  application  and 
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that should be rejected. 

     We have considered the submission of both the sides and we have examined the Govt. notification dtd. 2nd June 2008, the interview letter issued in favour of the petitioner, the letter of his final selection against the   post   concerned, the prayer 
of the petitioner for regularization and also the impugned letter of both Special Secretary and Addl. District Magistrate, Howrah rejecting the claim of the petitioner. 

          From plain reading of Govt. notification dtd. 2nd June 2008, we have no reservation in our mind that the post of  Lower Division Clerk cum Typist was a permanent post and that post was required to be filled up on regular basis under the existing selection procedure followed by the State Government and D.M. Howrah, being the appointing authority was required to follow the notification strictly.

          We find  that  petitioner  participated in the 
Contd……. P/8

selection process not being picked up by the D.M or any other Govt. staff, but, he was duly sponsored by employment exchange and such sponsorship was accepted by the appointing authority  by inviting him to participate in the selection process. We also find that selection process was not a mere gimmick but actually petitioner participated  in  written  test,  viva  voce 
and type test and being finally found him eligible in all respect he was selected for appointment. 

          The mistake which we shall call an unpardonable one on the part of the petitioner started when the appointing authority in clear violation of the Govt. notification of 2nd June 2008 compelled the petitioner to accept his appointment on purely temporary and contractual basis and in a most arbitrary  manner compelled the petitioner to execute a deed of agreement containing a clause that he will not make any claim for regularization in future.

          We are often told that the Govt. should act 
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as model employer but particularly in this case the D.M. Howrah did not act as model employer. 

         The D.M. himself committed great mistake by ignoring the clear stipulation of the Govt. notification and for his mistake, whether intentional or unintentional, the present petitioner cannot suffer, at least no court of law will allow such suffering. 

          We are really surprised with the rejection letter of the Special Secretary where he has held after taking concurrence of the Finance Department that once the petitioner was given appointment on contractual basis in violation of Govt. notification, because of his contractual appointment, the decision rendered in the case of Uma Devi shall be a bar for his regularization. We cannot resist ourselves to record that the Special Secretary and for that matter the Finance Department totally failed to appreciate the ratio of decision rendered in the case of Uma Devi and  for their    clarification,  we    take   the   trouble   of 
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bestowing the actual import of their decision. In the case of Uma Devi, the Constitutional Bench of the Hon’ble Supreme Court made it clear that the Hon’ble Supreme Court very much discards the age-long practice of giving back door appointment in govt. service and to prevent this age-long practice of back door appointment at the cost of millions of eligible unemployed, their Lordship stated certain clear parameters to be followed in the case of public appointment. Those parameters are that every appointment must be made against sanctioned post and every appointment must be made through a due selection process and before making every appointment their shall be either advertisement or requisition of name from govt. recognized employment exchange.

          If we examine of the case of the petitioner we find that there was clear sanctioned post against which he was sponsored by the employment exchange and thereafter he participated in the due selection process and judging the acid test  of  Uma  Devi case,   we  can 
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firmly record that the case of the petitioner was neither illegal appointment nor irregular  appointment and even not back door appointment but it satisfied all the parameters of Uma Devi case and in this regard the view of Finance Department reproduced by the Special Secretary appears to be totally erroneous, vindictive and highly dissatisfactory. To sum up, we regret that the prayer of regularization was illegally turned down and in view of the Govt. notification dtd. 2nd June 2008 followed by  sponsoring  of  the  name  of the petitioner , followed by his participation in due selection process, the petitioner is very much entitled to have a regular appointment against the post for which he was selected from  the date he joined the post. We discard the letter of agreement and also the order of Special Secretary and D.M. Howrah denying the claim of regularization. We direct the D.M., Howrah being the appointing authority to issue appropriate order within four weeks from communication of this order and to accord all benefits to the petitioner from the date of his joining  within  next  three  months  without 
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fail. The application is allowed to the full. 


          The order of the Special Secretary and also the Addl. D.M., Howrah hereby sands quashed.

          Plain copy to both the sides.                                              

             Sd/-                                          Sd/-
     (SAMAR GHOSH)                                 (A.K.BASU)                                                                       
       MEMBER (A)                                    CHAIRMAN
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