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	For the  Petitioner     :       Mr. A. Lahiri,
                                            Ld. Adv.


For the Respondent    :      
         Petitioner has filed affidavit of service pursuant to our direction and following that notice Mr. A.L. Basu is appearing for the finance department to contest this application. It may be relevant to mention that Hon’ble High Court on the basis of application preferred by the present petitioner desired that the matter may be heard as expeditiously as possible preferably before 18th December 2013 and on such understanding, the Hon’ble High Court has granted an interim order of stay over the transfer order till 18th December 2013.

          We have taken up the application today itself for hearing and consideration. 
          The petitioner by filing this application has challenged his transfer order dated 21st November 2013 where under petitioner being an employee borne under secretariat common cadre has been sent on deputation to the post of head assistant in the department mentioned as GTA Darjeeling. 
          In this context, we must bring on record that generally following the ratio of decision of the Hon’ble Supreme Court of India reported in the case of Registrar General, High Court of Judicature of Madras –Vs- R. Perachi & Others  reported in (2011) 12 SCC Page 137, this Tribunal shall be reluctant to interfere with any order of transfer as the Hon’ble Supreme Court of India has clearly held in the said decision that the scope of judicial review in the matter of transfer appears to be very limited, since, Court or Tribunal cannot substitute their own decision in the matter of transfer issued by the administrative authority keeping in mind that transfer is an incident of service. But, at the same time, we must record that if on the face of record, it appears that a transfer order has been issued in violation of any existing statutory rule or provision, there only the Tribunal can look into that aspect.       

          The petitioner in his application has stated that he is associated with some organization and only to take away his democratic right of agitation, the present transfer order has been passed which is out and out a vindictive one. The petitioner has further stated that as he is an employee borne under secretariat common cadre, he cannot be transferred elsewhere denying the prescribed rule relating to jurisdiction and authority of transfer of such employee of secretariat common cadre. The petitioner further states that GTA not being any department, the order itself indicates totally non-application of mind and result of vengeance on the part of the administration to take away fundamental right of the petitioner in the form of organizing peaceful agitation relating to the interest of state government employees. The petitioner, therefore, prays for cancellation of that order with immediate effect.

          Mr. Basu on instruction from the finance department has strongly opposed this application, contending inter alia, that the transfer order was recorded in the interest of public service which is apparent  in the language of the transfer order and this Tribunal should not interfere in such transfer order which has been passed by the administration for smooth running of the administration as there is no dispute over the legal proposition that transfer being an incident of government service and only the administrative authority being the competent person to know whom and where to transfer an employee, court should be reluctant to make any interference.


          Mr. Basu submits that state government totally denies the allegation that petitioner was picked up for transfer only to take away his fundamental right of democratic agitation.        

          Mr. Lahiri appearing for the petitioner submits before us that it has not been disputed by the transfer order issuing authority that the status of the petitioner is an employee borne under secretariat common cadre and he raises the question whether such employee of secretariat common cadre can be made liable to transfer outside the jurisdiction generally exercised for posting on transfer of such cadre. Mr. Lahiri next submits that it is really amusing to note that he has been transferred on deputation to a department of GTA as mentioned as such department and Mr. Lahiri asks whether there is any department of the state government as GTA and claims a clarification from the state government.
          Mr. Lahiri finally submits that the status and entity of GTA is not at all clear and it is very much surprising that although the status of the petitioner appears to be head assistant. It has not been clarified whether he has been posted in a matching post of head assistant in GTA and for that the authority itself was in a dilemma as ignoring all basic rule of service the authority asked the Principal Secretary of GTA to issue a working certificate every month so that salary of the petitioner can be drawn from his earlier place of posting namely the finance department. Mr. Lahiri, therefore, submits that on the face of record the transfer order is illegal, arbitrary and if not, result of vindictiveness.


          Mr. Basu as we have pointed has raised strong dispute regarding allegations of vindictiveness. But, regarding the other points Mr. Basu requires some time to file a reply in consultation with the finance department.  We are satisfied that serious question of law relating to service jurisprudence is involved in this application and accordingly, we admit this application for consideration on merit. We grant 21 days time to the state respondent for filing reply and petitioner shall file rejoinder within 7 days. 
          Fix 09.01.2014 for filing of reply, rejoinder and further hearing. 
          In order to facilitate proper adjudication of the dispute raised in this application, we specifically direct the state respondent to incorporate in the reply on the following points :-
a) Whether there is any specific provision in the Secretariat Rule of 1984 to transfer an employee borne in secretariat common cadre for transfer on deputation elsewhere.
b) Whether there is a matching post of head assistant in the department called GTA and what prompted the state government to ask the Principal Secretary to send a working certificate on the basis of which salary bill of the petitioner shall be drawn at his head quarter i.e. namely NABANNA (Finance Department).

c) What is the legal status and entity of GTA and whether there is any provision in GTA Rule to hire any employee of common cadre secretariat on deputation?

d) Finally, whether there is any department of state government known as GTA as mentioned in the impugned transfer order. 

Mr. Basu submits that following the transfer order the petitioner has been released, but, we must mention and draw attention of Mr. Basu that the Hon’ble High Court in its order dated 5th December 2013 has stayed the entire operation of the transfer order including the release order and it is up to the state government to bear the wrath of the Hon’ble High Court or to compel the petitioner to be released. We only record that we extend the same interim order as granted by the Hon’ble High Court from 18th December to the date of final hearing of this application which we have already fixed. Parties are to follow this order strictly.        


          Plain copy to both the sides. 

              Sd/-                                            Sd/-
   (SAMAR GHOSH)                            (A.K. BASU)

      MEMBER(A)                                 CHAIRMAN
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