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	  For the petitioner      :   Mr. M.M. Das,
                                          Mr. N.K. Palodhi,

                                       Ld. advs. 

 For the respondent    : None.
                       Although, on record, we find name of Mr. B.P. Roy, ld. adv. as representing the state respondents, unfortunately, today, when we have taken up final consideration of this old pending application, Mr. Roy is found absent. As the matter is old one and as the matter is, otherwise, ready with filing of reply/rejoinder and also supplementary affidavit by the petitioner, we have taken up final hearing of this application even in absence of the representation of the state respondents. 
                    Petitioner by filing this application has prayed for cancellation of the punishment order recorded against him by the disciplinary authority as also the order of the appellate authority, the petitioner has also prayed for release of his all admissible retiral benefits. 

                    The petitioner did not join his duty for seventeen years starting from 1988 to 2005 and in the year 2005 the state respondents, however, allowed the petitioner to resume his duty with a stipulation that after resumption of duty, state respondent reserves the right of starting a regular disciplinary proceeding against him on the ground of unauthorized absence. 

                 The state respondent, in fact, started a disciplinary proceeding in the year 2006 with the sole charge that petitioner was absent from duty from 1988 to 2005 without seeking any leave or permission. 

                  The Inquiring authority on the basis of letter of the petitioner addressed to it admitting the charge submitted a brief report holding the petitioner guilty of the charge. The disciplinary authority after accepting the enquiry report and after serving second show cause notice as required under the rule and, in consultation with the P.S.C. recorded the punishment order in the form of stoppage of his pension permanently. 

                The petitioner thereafter preferred statutory appeal before the Governor of State as was permissible at that time and the Governor of State finding no merit in the appeal rejected the same. In the above background, the petitioner has filed the present application with the prayers already indicated. 

                     It is most important to mention that during pendency of the application, the petitioner has filed a supplementary affidavit enclosing therewith an order of the Department of Health & Family Welfare dated 1.12.09 and in that order the Governor was pleased to regularize the absence period of the petitioner by granting E.L., Half pay leave, Extra Ordinary Leave and by treating the balance period as “dies non” for all purposes. 
                  Mr. M.M. Das appearing for the petitioner submits before us that in the original application as well as in the rejoinder filed by the petitioner against the reply of the state respondent, petitioner has taken several points challenging the legality and propriety of the order of punishment and, at the same time,  Mr. Das submits that in view of the order dated 1.12.2009 which was passed almost after two years from recording the final order of punishment regarding stoppage of pension, the case of the petitioner has got a new dimension which is required to be examined in detail. Mr. Das submits that undisputedly the petitioner faced only one charge on the ground of unauthorized absence for seventeen years without leave or permission. Mr. Das submits that by issuing the order dated 1.12.2009, the authority of the Health and Family Welfare while regularizing the entire period of absence which was subject matter of the disciplinary proceeding, in fact, themselves demolished the very basis of the disciplinary proceeding as well as the punishment order imposed by them. 

                    Mr. Das contends that it is the allegation of the deptt. that petitioner did not file any leave application, but, when the authority after two years from close of the disciplinary proceeding granted Earned Leave, it will indicate that either petitioner submitted application for E.L. or the authority suo moto granted E.L. and in either case, basis of the charge does not stand at all by the action of the authority. 

                  Mr. Das submits that the authority also granted half pay leave as well as extra ordinary leave as provided in W.B.S.R. Pt. - I and the authority also covered the remaining period from 1.2.1993 to 6.7.2005 as dies non. 

               Thus, in brief, the entire period covered by the disciplinary proceeding has since been regularized after recording of the final order of punishment. 

               We have already recorded that state goes unrepresented before us at the time of final hearing, but, we have examined the brief reply of the state respondent where the state respondent has sought to justify its action in the disciplinary proceeding including the final order of punishment as well as the appellate order. The state respondent received the copy of the supplementary affidavit and also the order dated 1.12.2009, but, surprisingly enough, the state respondent did not offer any explanation behind the issue of such orders after two years from recording the punishment order. 

               In the above background of fact and submission made by the ld. adv. for the petitioner we are to examine the entire matter particularly keeping in view the order of the deptt. dated 1.12.2009. In our considered view, by issuing the order dated 1.12.2009, the authority of the Health and Family Welfare, in fact, condoned the absence period by regularizing the same in accordance with rule applicable in case of state govt. employees and as soon as this order was recorded after two years from recording of the punishment order, it appears to us that the state respondent, in fact, gave a good bye to the order of punishment imposed against the petitioner. 

                In view of our above observation which is based on the order recorded by the state respondent,   
we feel it redundant to discuss other points raised by the petitioner challenging the legality and propriety of the punishment order. 
                We, therefore, allow the present application by setting aside the order of punishment as well as the order of the appellate authority and at the same time we direct the state respondent to release admissible pension to the petitioner counting his service from the date of entry and keeping in view the order dated 1.12.2009 regarding regularization of his absence period. We also direct the state respondent to release other admissible benefits to the petitioner which has been indicated in the said order of 1.12.2009 and the entire exercise must be done within a period of four months positively. The application is disposed of. 
                         Plain copy to the parties.    
                          Sd/-                                                 Sd/-
            SAMAR GHOSH                               A.K. BASU
             MEMBER (A)                                  CHAIRMAN
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