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	           Ld. Advocate representing the petitioner is present. 


Affidavit of Service is filed. Let it be kept with the record. 


This application is being opposed by the state respondent with reference to a decision reported in (1996) 6 Supreme Court cases, page 216 in the case of Excise Superintendent, Malkapatnam, Krishna district A.P - vs -  K.B.N. Visweshwra Rao & ors. stating that the petitioners before seeking any order for giving them a chance to appear at the interview were required  to apply before the concerned authority for giving them a chance and if the same has not been done by them then no application could be entertained in terms of the aforesaid decision. 


But, hearing the parties before us and looking into the aforesaid decision, we find that the aforesaid observation was made by the Apex Court with certain riders wherein clear indication was given that concerned departmental authorities should publish notification of employment in widely circulated newspapers and also display on their office notice boards or announce on radio, television and employment news bulletins. But the same having not been done in the instance case this decision, in our view, does not help the respondents in any way.

            So rejecting the contention of the respondents, we allow this application of the petitioners. 


Hearing the ld. Adv. for the petitioners and upon perusal of the materials available  so far in the record, we dispose of this application with the following directions:- 


The Respondent authorities specially respondent no. 2 & 3 are hereby directed to allow the petitioners to appear at the interview which is going to be held on and from 08/02/07 to 10/02/07 or any other deferred date, if any, and not thereafter for the post of ‘Constable’ under West Bengal Police   from Murshidabad district provided said interview is not already over and provided further the petitioners are otherwise eligible for such appointment.


The respondent no2 & 3 are hereby directed to act upon the plain copy of this order which is to be submitted by the ld. Adv. or his agent with a copy of this application and all its annexures. The application is disposed of accordingly. Liberty to communicate the gist of this order. 



Plain copy. 

  (k.c.Ray)                                       (P.K.Biswas)                                                           

MEMBER (j)          

             chairman
	



	                              



	For the Petitioner                 : Mr. G.R.Tahkur,
                                                 Mrs. S.Agarwal, 
                                                 Ld. Advs.

 For the State Respondent   :  Mr. M.N.Roy,
                                                   Ld. Adv.

For the A.G.W.B.       : Mr. B.Mitra,

                                       Departmental Representative. 

                   Today, we have taken up final hearing of this application filed by Sandwip Kumar Ganguly in the year 2009 in presence of all the sides as we find that state respondent  already filed a reply against which petitioner has filed rejoinder. 
                   The petitioner in his original application had made two fold prayer, one for revision of his pension in accordance with rule and finally for refund of the amount which was allegedly deducted from his retiral benefits.

                   It is pertinent to mention that in the rejoinder petitioner had admitted that during pendency of the application his pension has been revised properly in accordance with rule and so one of his prayer goes. 

                   Now, coming to the prayer regarding refund of the overdrawal amount, it is the case of the petitioner that the authority while refixing his pay found certain amount overdrawn by   the petitioner but admittedly not for any fault 

Contd. Page No. 2
on the part of the petitioner nor for the allegation of committing any misrepresentation or fraud upon the state authority. The petitioner has submitted that once he has enjoyed the amount due to wrong calculation of the state authority, it is not open to the state authority to deduct that amount subsequently as there was no element of fraud or representation on the part of the petitioner. 
                   The state respondent is strongly opposing this application by filing a reply where it has stated categorically that as the petitioner was drawing excess pay due to wrong fixation which was deducted subsequently on the advice of the A.G.W.B., the authority recovered the amount and the petitioner before settlement of his terminal benefit gave an undertaking that the amount if drawn in excess by him beyond the prescribed rule that might be deducted from his terminal benefit.

                   The petitioner has filed rejoinder denying the contention of the state respondent and relying on an earlier judgement of this Tribunal. 
                   Today, at the time of hearing of this application, Mr. Thakur along with Mrs. Agarwal submits before us that this Tribunal in a number of cases relying on the ratio of decision in the case of Shyambabu Verma Vs Union of India held categorically that if this is not proved on evidence that petitioner was responsible for payment of excess amount, then it is not permissible, at least, on the point of equity and 
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natural justice to recover such amount from the retiral benefit of the petitioner.  
                   Mr. M.N.Roy submits that the law relating to refund of excess amount in case of retired employees or employees who are on the verge of retirement has since been changed with the pronouncement of subsequent judgement of the Hon’ble Supreme Court of India in the case of CHANDI PRASAD UNIYAL AND OTHERS versus STATE OF UTTARKHAND AND OTHERS reported in 2012 (8) Supreme Court Cases page 417. 
                   Mr. Roy submits that in para – 8 to 13 and para – 14 of the said judgement, the Hon’ble Court has clearly distinguished the ratio of decision of Shyambabu (Supra) and laid down the law that nothing has been pronounced by the Hon’ble Supreme Court of India restricting the state exchequer from realising any amount which was paid in excess and beyond prescribed rule save and except in case of exceptional hardship to be caused to the   recipient of that excess amount.
                   Mr. Roy categorically submits that nowhere in the rejoinder petitioner has taken any plea of hardship and naturally, there is no question of granting any relief in the form of refund of the overdrawn amount. 

                   We have heard both Mr. Roy and Mr. Thakur. There is no doubt that prior to the judgement pronounced in the case of CHANDI PRASAD UNIYAL AND OTHERS, it 
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was taken for granted that the Hon’ble Supreme Court of India while deciding the case of Shyambabu Verma Vs Union of India laid down a rule that unless it is categorically established that recipient of any excess amount was responsible for getting such uncalled for benefit, there is no scope to recover of that amount from the retired employee or persons who are on the verge of retirement. 
                   For the first time, their Lordships Hon’ble Supreme Court of India after discussing judgement of Sahib Ram V. State of Hariyan and State of Bihar Vs Pandey Jagdishwar Prasad finally held that “The Supreme Court has not laid down any principle of law that only if there is misrepresentation or fraud on the part of the recipients of the money in getting the excess pay, the amount paid due to irregular / wrong fixation of pay be recovered. Most of the cases were decided on the peculiar facts and circumstances of those cases either because the recipients had retired or were on the verge of retirement or were occupying lower posts in the administrative hierarchy”. 
                   The Hon’ble Supreme Court of India also in para 14 of the judgement of CHANDI PRASAD UNIYAL AND OTHERS further observed as follows : “It is a matter of concern that the excess payment of public money which is often described as “taxpayers’ money” which belongs neither to the officers who have effected overpayment nor to the recipients. It is not understood why the   concept of   fraud or 
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misrepresentation is being brought in such situations. The question to be asked is whether excess money has been paid or not, may be due to a bona fide mistake. Possibly, effecting excess payment of public money by the government officers may be due to various reasons like negligence, carelessness, collusion, favouritism, etc. because money in such situation does not belong to the payer or the payee. Situations may also arise where both the payer and the payee are at fault, then the mistake is mutual. Payments are being effected in may situations without any authority of law and payments have been received by the recipients also without any authority of law. Any amount paid / received without the authority of law can always be recovered barring few exceptions of extreme hardships but not as a matter of right, in such situations law implies an obligation on the payee to repay the money, otherwise it would amount to unjust enrichment”. 
                   In view of above pronouncement of the Hon’ble Supreme Court of India, we hold that the decision rendered in the case of Shyambabu Verma Vs Union of India can no longer be accepted as the decision in favour of recipient of an excess amount and each case must be examined on its own merit. It is pertinent to mention that in case of CHANDI PRASAD UNIYAL AND OTHERS, the Hon’ble Supreme Court of India made room for granting relief in appropriate cases provided the Tribunal is   satisfied   that  such recovery 
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would cause untold miseries and hardships to the person concerned. 
                   Now, coming to the factual position of this case, we find that petitioner himself has not uttered a single word in his rejoinder about his alleged hardship and naturally, we find no scope to grant any relief regarding the prayer of refund.
                   We, therefore, dismiss this application accordingly. 
                   Plain copy to all the sides. 
                  Sd/-                                                         Sd/-
      (SAMAR GHOSH)                                  ( A.K.BASU )

         MEMBER ( A )                                     CHAIRMAN                                                                                                                                                                   
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