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	For the  Petitioner     :       Mr. G.P. Banerjee,
                                            Ld. Adv.

For the Respondent    :      Mr. A.L. Basu,
                                            Mr. M.R. Chatterjee,
                                            Ld. Advs.
          Today Mr. Banerjee on behalf of the petitioner has filed rejoinder against the reply already filed by the state respondent. The case of the petitioner in brief is that during his service period, no question was raised about his eligibility to get the regular pay and allowances and only after his retirement and through the intervention of the office of A.G. West Bengal, his department for the first time detected an alleged overdrawal of Rs.91,356/- by him on the ground of wrong and incorrect pay fixation. The petitioner submits that on the basis of such assessment, the A.G. West Bengal has deducted the amount from his retiring gratuity denying all norms and equity. 
          The state respondent on getting notice of this application is contesting the matter by filing a reply where the state respondent has clarified the legal position with reference to the provision of DCRB Rule 1971, which empowers the state government to realise any due and any amount paid to an employee not authorized by law in due course of time and even after retirement from his gratuity.


          The state respondent has clarified that petitioner enjoyed his pay and allowances on the basis of wrong fixation of pay and as there is no system in force for examination of the pay scale before retirement of a government employee, generally, according to existing practice and procedure, office of A.G. West Bengal is duty bound to check the pay fixation of a retired employee before releasing him his due retiral benefit.
          The state respondent submits that office of A.G. West Bengal while checking his pension paper detected an overdrawal amount and referred the matter to the parent department for necessary correction. 
          The state respondent submits that the parent department with due notice to the petitioner, corrected the pay fixation showing the overdrawal amount and the petitioner was well aware of this position.
          The state respondent, therefore, concludes relying on the judgement of the Hon’ble Supreme Court of India rendered in the case of Chandi Prasad Uniyal & Others –Vs- State of Uttarakhand & Others reported in (2012) 8 SCC, Page 417 that as the case of the petitioner is not covered by any exception shown in that judgement, the petitioner cannot legally claim any relief against the recovery of the excess amount from his gratuity.

          The petitioner today has filed a rejoinder and in the rejoinder the petitioner has sought to impress upon us that even if there was any wrong pay fixation, it should have been detected before his retirement so that during his service time when he had been getting full salary and allowances, he could repay the amount. The petitioner submits that unfortunately the deduction was done only after his retirement when according to government rule, he was deprived of his normal pay and allowances and thus the office of A.G. West Bengal by deducting the amount from his gratuity has put the petitioner in extreme financial hardship.
          Today, at the time of hearing Mr. Banerjee submits that there cannot be any denial of the fact that office of A.G. West Bengal on proper verification detected the excess amount and the pension sanctioning authority, thereafter corrected the pay fixation and gave a detailed picture relating to overdrawn amount. Mr. Banerjee, however, submits that the fact remains that entire exercise was done only after retirement of the petitioner and any deduction from his gratuity would mean and imply that petitioner has been put in extreme financial hardship and it has been clarified even in the judgement which has been relied upon by the state respondent that in case of extreme hardship, the court of law will consider sympathetically whether such recovery can be justified on equity. 

          Mr. Basu in reply submits that earlier the view regarding recovery of any amount from a retired employee has been liberal as pronounced by the Hon’ble Supreme Court of India underlining the principle that if there is no allegation of fraud and misrepresentation and if any benefit has been transferred to a recipient who has since retired, that benefit should not be taken away as he is not in regular service and taking back an amount even if wrongly paid would put the man in financial jeopardy after retirement. Mr. Basu submits that this view has been re-examined and re-considered in the subsequent judgement which has been stated in the reply of the state respondent and in that judgement, the Hon’ble Supreme Court of India after discussing  the earlier judgement, on the issue observed that Hon’ble Supreme Court of India never laid down any proposition of law that in case of excess and unjust payment to a government employee that cannot be recovered on the ground that he had no role in getting such unjust amount. Mr. Basu submits further that at para 14 of the said judgement the Hon’ble Court has held that if an amount does not appear to be just and authorized by law, recipient of that amount shall only enrich himself at the cost of tax payer’s money and that cannot be supported by any court of law on the ground of equity and natural justice.

          Thus, Mr. Basu concludes that in this case when the petitioner was well aware of the excess amount and he was well aware of the fact that such amount was unjust and not authorized by law and when there is statutory provision of recovery, the state respondent has rightly recovered that amount from his gratuity. 
          We have considered the submissions of both the sides. We must clarify the factual aspect that there is no denying of the fact that petitioner received the amount which was not authorized and which was not payable to him under any rule of the service condition.
          The question would, therefore, be whether the petitioner can claim refund of that amount on the ground of equity and justice.

          We have gone through the judgement delivered by the Hon’ble Court in the case of Chandi Prasad Uniyal & Others (SUPRA) and with reference to paragraphs 8 to 13 and paragraph 14 of the said judgement, we also share view of Mr. Basu that even if there is no allegation of misrepresentation or fraud, if a government employee during his service tenure received any amount which was not due to him and not authorized by law and if there is any statutory provision for recovery of such amount even after retirement, there is no law in force to prevent the state government from making such recovery. 
          We, however, add in this context that only in case of extreme hardship like any incurable disease of any dependent family member or heavy expenditure to be incurred on account of marriage of daughter, the government servant after retirement can claim exemption from such recovery. 
          Coming to the fact of this case on our meticulous examination, we do not notice any case of such extreme hardship taken by the petitioner either in the original application or in the rejoinder and naturally we are unable to extend any relief to the petitioner against the recovery depending on the law now settled and affirmed. We, therefore, dispose of this application upholding the recovery. 


          The application is accordingly disposed of.             

          Plain copy to both the sides. 

   (SAMAR GHOSH)                            (A.K. BASU)

      MEMBER(A)                                 CHAIRMAN

	


      05 21/11/13





      05 21/11/13





      05 21/11/13





      05 21/11/13





      05 21/11/13





      05 21/11/13





      05 21/11/13





GM









