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	           Ld. Advocate representing the petitioner is present. 


Affidavit of Service is filed. Let it be kept with the record. 


This application is being opposed by the state respondent with reference to a decision reported in (1996) 6 Supreme Court cases, page 216 in the case of Excise Superintendent, Malkapatnam, Krishna district A.P - vs -  K.B.N. Visweshwra Rao & ors. stating that the petitioners before seeking any order for giving them a chance to appear at the interview were required  to apply before the concerned authority for giving them a chance and if the same has not been done by them then no application could be entertained in terms of the aforesaid decision. 


But, hearing the parties before us and looking into the aforesaid decision, we find that the aforesaid observation was made by the Apex Court with certain riders wherein clear indication was given that concerned departmental authorities should publish notification of employment in widely circulated newspapers and also display on their office notice boards or announce on radio, television and employment news bulletins. But the same having not been done in the instance case this decision, in our view, does not help the respondents in any way.

            So rejecting the contention of the respondents, we allow this application of the petitioners. 


Hearing the ld. Adv. for the petitioners and upon perusal of the materials available  so far in the record, we dispose of this application with the following directions:- 


The Respondent authorities specially respondent no. 2 & 3 are hereby directed to allow the petitioners to appear at the interview which is going to be held on and from 08/02/07 to 10/02/07 or any other deferred date, if any, and not thereafter for the post of ‘Constable’ under West Bengal Police   from Murshidabad district provided said interview is not already over and provided further the petitioners are otherwise eligible for such appointment.


The respondent no2 & 3 are hereby directed to act upon the plain copy of this order which is to be submitted by the ld. Adv. or his agent with a copy of this application and all its annexures. The application is disposed of accordingly. Liberty to communicate the gist of this order. 



Plain copy. 

  (k.c.Ray)                                       (P.K.Biswas)                                                           

MEMBER (j)          

             chairman
	



	                              



	For the Petitioner                 : Mr. A.C.Majumder,

                                                 Mrs. S.Chanda,

                                                 Ld. Advs.

 For the State Respondent   :  Mr. R.A.Chowdhury,
                                                   Ld. Adv.

                   We find from record that state respondent earlier informed the Tribunal that it would not use any reply and we may refer order dated 29th February, 2012 in this context.
                   This matter has been pending for a long time either due to absence of petitioner, or due to absence of state respondent. 

                   Today, when we have taken up this matter for hearing as last chance, state has come with a reply and Mr. Majumder has rightly opposed acceptance of that reply with reference to the earlier order of this Tribunal and accepting the contention of Mr. Majumder, we do not accept the reply of the state respondent and naturally there would arise no question of filing of any rejoinder. 
                   Mr. Majumder appearing for the petitioner submits that he is ready to argue the case of the petitioner and we have allowed him to place his submission before us. 

                   Mr. Majumder after giving brief background of the present case submits that the order of dismissal recorded against the petitioner and that affirmed by the appellate authority     cannot      be     sustained   in   law and that must 
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be set aside for the following reasons :-

         Mr. Majumder submits that in spite of putting the petitioner under suspension and recording the formal order of subsistence allowance,  the petitioner was never granted subsistence allowance till the conclusion of the disciplinary proceeding and Mr. Majumder submits that failure on the part of the authority to grant subsistence allowance during continuation of a proceeding has been deprecated by the Hon’ble Supreme Court of India in the case of Paul Antony reported in AIR 1999 Supreme Court page 1416 para 29 & 31 and he further submits that Hon’ble Court has held that in that case the continuation of the disciplinary  proceeding itself is not permissible in law; 
                   Mr. Majumder next submits that although the departmental proceeding was initiated in 1998 on the ground of absence during duty period, the petitioner was dismissed from service in the year 2005 and in the final order of dismissal there appears variation regarding the charge framed and the petitioner held to be guilty of the charge;
                   Mr. Majumder next submits that the only witness examined by the department happened to be higher in rank than the enquiring officer and in that case it may be taken for granted that enquiring officer did not act independently in reaching the conclusion;  

                   Mr. Majumder contends that petitioner was never given opportunity of defending  his case   and  that   apart, no 
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second show cause notice was served upon him;
                   Mr. Majumder finally submits that the appellate authority without considering the grounds taken by the petitioner in his petition of the appeal recorded the appellate order in a most mechanical manner without application of mind. Mr. Majumder, therefore, concludes that dismissal order should be set aside so also the proceeding itself. 
                   Mr. R.A.Chowdhury appearing for the state has countered all the points taken by Mr. Majumder and he concludes that although the proceeding was initiated in the year 1998, there was an enquiry report holding the petitioner guilty of the charge but that report was not acted upon for some administrative reason. Mr. R.A.Chowdhury submits that it would appear from the papers submitted by the petitioner himself that in the year 2005 after accepting the enquiry report and after complying with all the formalities including service of second show cause notice, the petitioner was dismissed from service. 
                   Mr. R.A.Chowdhury submits that petitioner earlier approached this Tribunal by filing an application and this Tribunal accepted the application but as the state preferred appeal before the Hon’ble High Court, Hon’ble High Court held that Tribunal erred in law by accepting the application as the petitioner did not exhaust the statutory appeal remedy. 
                   The Hon’ble High    Court thereafter directed the 
Contd. Page No. 4

petitioner to approach the appellate authority   and    directed 
the appellate authority to dispose of the appeal. Mr. Chowdhury contends that following the order of the Hon’ble Court the appellate authority disposed of the appeal in the year 2009 with cogent reason.
                   We have heard both Mr. Majumder and Mr. Chowdhury on the basis of the materials available with the record. At the outset, we must record that petitioner has not filed the original charge framed against him in the year 1998. We also like to record that although there was an additional charge in the year 2005 but neither the disciplinary authority   nor the appellate authority took notice of that additional charge and in fact, the petitioner was held guilty of long absence and he was dismissed also on that ground which we shall discuss in detail subsequently. 
                   Now, as far as the 1st point of Mr. Majumder is concerned, we have no ground to differ that unless subsistence allowance is paid, the departmental proceeding shall become void due to the fact that a government employee without getting the means of livelihood cannot defend his case but we like to observe in this connection that under the relevant rule subsistence allowance is payable only under fulfilment  of certain condition which includes a certificate to be produced by the suspended employee that he is not engaged in any other profession or vacation and he must attend the office in time. There is   nothing    on record 
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that petitioner ever fulfilled those conditions and in spite of that he was refused subsistence allowance and that apart, petitioner never approached the authority regarding non-payment of subsistence allowance and now this point probably cannot be raised by the petitioner. 
                   Now, coming to the enquiry report of 2005, we find that after giving sufficient reasonable opportunity to the petitioner by sending notice after notice at his own residential address the presence of petitioner could not be procured and hence the authority recorded the ex parte order finding him guilty of continuous absence of 3,464 days between 1980-1998 and in this context, we must refer to the decision of the Hon’ble Apex Court that in case of continuous and prolonged absence, a government servant does not enjoy any immunity against the right of dismissal enjoyed by the authority. 
                   Now, coming to the question of second show cause notice, we find from the final order that second show cause notice was served and there is nothing on record to deny that such second show cause notice was not served upon the petitioner.
                   Now, coming to the merit of the appellate order after hearing Mr. Majumder and on our meticulous examination of the appellate order, we find that the appellate authority in compliance of the Hon’ble Court duly disposed of the appeal as required under the rule.
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                   To sum up, we hold after taking into consideration the fact that the petitioner took it for granted that as a government employee he need not attend his office for years together and in that case, the employer has every right to do away with the job and no court should show any mercy or leniency in such type of conduct. 

                   We, therefore, dismiss this application.

                   Plain copy to both the sides. 

         Sd/-                                                                 Sd/-
 (A. K. PATNAIK)                                       ( A.K.BASU )

   MEMBER( A )                                          CHAIRMAN                                                                                                                                                                   


	








          13


    24.04.13                        .








