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	For the Applicant      :    Mr.S.N.Ray

                                          Mr.B.Nandi                       

                                          Ld.Advs.

For the Respondent   :  Mr.B.P.Ray
                                         Ld.Adv.

              The Petitioner shall file affidavit of service in course of this day. 
             Mr.S.N.Ray appearing for the Petitioner submits that this is the second stage of litigation initiated by the Petitioner. Mr.S.N.Ray submits that earlier on the prayer of the Petitioner, the Principal Secretary of Health and Family Welfare Department was directed to dispose of prayer of voluntary retirement made by the Petitioner within a certain time. Now, on behalf of the department, Joint Secretary has informed the Petitioner by a memo dated 05.03.13 that prayer for voluntary retirement of the Petitioner is not tenable in law. Hence, such prayer is rejected in the greater interest of public service. 


Contd…………….
Contd…………….
            Mr.S.N.Ray submits that the Petitioner by filing the present application has challenged the legality and propriety of the order of rejection of the prayer of voluntary retirement. 

           Mr.S.N.Ray contends that since, the department has already taken a decision to reject the prayer of voluntary retirement, it would be futile exercise to ask for any further reply and the present order impugned in this application may be examined by this Tribunal and necessary order may be passed. 
             Petitioner, by filing the present petition, has challenged the legality and propriety of the reason shown by the authority behind rejection of his prayer of voluntary retirement contending inter alia that every authority is required to act on the basis of Rule and Regulation of the

Contd…………….
Contd…………….

State Govt., but, in his case, the authority without caring for the provision relating to voluntary retirement as laid down in Rule 75 (aaa) of WBSR Part – I, importing some extraneous consideration rejected the prayer of voluntary retirement which is not permissible in law.
             Mr.S.N.Ray submits that it is very much relevant to examine the provision relating to voluntary retirement as laid down in Rule 75 (aaa) of WBSR Part – I and from that Rule along with the note appended thereto, it is very much clear that any government employee by giving notice of not less than 3 months in writing to the appointing authority may retire from government service after he has attained the age of 50 years. 

            Mr.S.N.Ray submits that government subsequently in the year 1981 through a memorandum of Finance Department   (Audit Branch)   further   relaxed   the

 Contd…………….
Contd…………….
condition of voluntary retirement and if we take both the original Rule 75 (aaa) of WBSR Part – I along with the subsequent memorandum of Finance Department, it would be very much clear that on principle, the government was in favour of introducing a scheme of voluntary retirement for different categories of its employees without making any classification or discrimination, provided, intending employee  satisfies the requirement as laid down both in the original Rule as well as in the memorandum of 1981.

           Mr.S.N.Ray submits that on meticulous   examination of both the original Rule and subsequent memorandum, it will appear that nowhere it was pointed out that once an employee has satisfied the requirements of voluntary retirement, such prayer can be rejected on the ground of “greater public interest.”


  Contd…………….
Contd…………….

              Mr.B.P.Roy, in reply, submits that although under the provision of Rule 75 (aaa) of WBSR Part – I supported by subsequent memorandum of 1981, there may not be any legal or statutory bar for the authority to accept the prayer of voluntary retirement made by any employee after satisfying the required parameters of the Rule, the State Government always reserves right to refuse such prayer of voluntary retirement if it appears to the State Government that such acceptance of prayer may stand in the way of discharging its obligation to the general public.  

             Mr.B.P.Roy contends that the State Government always enjoys a prerogative to do something which even if not supported in law or Rule is required for the greater interest of the general public, particularly, in a democratic set up when the head of government is certainly the representative of the electorate and the representative

Contd…………….
Contd…………….
while discharging its day to day function owes a responsibility towards the electorate and for their benefit it can do anything without disturbing the basic structure of law, and hence, the ground shown by the Principal Secretary may not appear in accordance with statutory provision, but, realising the basic spirit of the reason behind the rejection order, it cannot be stated that the Principal Secretary has done anything wrong.

             We have heard and considered submission of both Mr. S.N.Ray and Mr.B.P Roy.

             First of all, we must record that we have appreciated the point taken by Mr.B.P.Roy and we have also appreciated the view which was behind rejection of the prayer of voluntary retirement on the ground of greater interest of public service. 

Contd…………….
Contd…………….
             We are aware of the factual position that in a     State where there is dearth of medical officer, if medical officers apply for voluntary retirement and if permitted under the Rule, for such retirement, already limping medical service of the State shall suffer irreparable loss, but, we cannot be oblivion of our duty towards proper implementation of Rule of law which is the basis of a civil society.

            The question of allowing voluntary retirement to the eligible government employee didn’t come up all on a sudden.  It was very much acknowledged right of the State Government employee and the statute also upheld such right through its provision which is found in Rule 75 (aaa) of WBSR Part – I.

             The Government never intended to disturb the scheme of voluntary retirement of the eligible employee

Contd…………….
Contd…………….
 and it is very much evident from memorandum of 1981 issued by Finance Department (Audit Branch) of Govt. of W.B.  Thus, it is established beyond any doubt that government never disputed the right of eligible employee to get voluntary retirement on satisfying certain condition.  The question that has arisen in our mind as to whether in spite of facing practical difficulty in acceptance of voluntary retirement, particularly, in case of medical officers, the authority can refuse such prayer so far the          
present Rule and statutory provision exist and in this case, in our considered opinion there is no bar for the government to have the Rule amended according to the requirement of public service, but, till that is done, in our view, with the existing statutory framework, the Principal Secretary doesn’t enjoy any right or authority whatsoever to reject the prayer of voluntary retirement on the ground that it will jeopardize public interest.

Contd…………….
Contd…………….
          We, therefore, after hearing both the sides and on examination of the ground of rejection held categorically that the ground of rejection cannot be sustained within the statutory provision, and hence, we reject the same and at the same time we direct the Principal Secretary for acceptance of the voluntary retirement of the petitioner, if there is no bar under statutory provision and this should be done and appropriate order be issued within a period of 2 months from communication of this order with clearance of all admissible benefits to the petitioner on such voluntary retirement.  The application is, accordingly, allowed. 

             Plain copy to both the sides.       
              Sd/-                                             Sd/-
    (SAMAR GHOSH)                                    (A.K. BASU)                                                                                                                                                                                                           

         MEMBER(A)                                         CHAIRMAN              
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