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	For the Applicant           :     Mrs. M. Dhar Chowdhury,
                                            Ld. Adv.

For the Respondents      :    Mrs. M. Mallick,
                                            Ld. Adv.

              Today, Mrs. Dhar Chowdhury submits that due to illness of the petitioner she would not file any rejoinder, but, she will refer to the supplementary application of the petitioner which may kindly be treated as a rejoinder against the reply of the state respondent.

          As we have already fixed today for final hearing of this application, we have considered submissions of both the sides.

          Petitioner by making the present application has made two fold prayers before this Tribunal, one prayer relates to claim of interest due to delayed payment of his retiral benefit and the final prayer is for refund of the amount which has been admittedly recovered from his gratuity. 

          Petitioner in support of both the prayers has stated in his application that although he retired in the year 2006, he actually got his retiral benefit in the year 2012 without any explanation and as such there has been practically delay of about six years in disbursing his admissible retiral benefit and hence, he is very much entitled to claim interest on such delayed payment.

          The petitioner has further stated that after his retirement a huge amount has been deducted from his gratuity and this recovery has put him in extreme financial hardship and as such following the decision of the Hon’ble Supreme Court of India he should be exempted from such recovery and the amount already recovered should be refunded in his favour. 

          The state respondent while contesting this application has filed a comprehensive reply challenging both the prayers of the petitioner with supporting documents.

          It is the specific case of the state that the original service book of the petitioner was taken by the petitioner himself without leave or permission from the competent authority and in the year 2004 that service book was lost from the custody of the petitioner at Howrah station as per the FIR lodged by the petitioner in the year 2004.
          The state respondent submits that the authority taking a very sympathetic and lenient view directed for reconstruction of the service book, but, as the petitioner could not help by producing his proper duplicate copy of service book, it took some time and ultimately in the year 2010 the service book was reconstructed and the same was at once forwarded to the office of A.G. West Bengal and following due process, A.G. West Bengal released his pensionary benefit. The state respondent submits that in the above background, the petitioner does not deserve to get any interest on alleged ground of delayed payment.
          As regards the claim of refund, the state government has categorically stated that way back in 2002 much before the actual retirement of the petitioner, the office detected a huge amount which was paid in excess to the petitioner and which was enjoyed by the petitioner without any protest. The state respondent submits that in the year 2002 itself the office detected the over payment and petitioner was duly informed and on his submission, the said excess payment was going to be adjusted by deduction from his monthly salary and upto the date of his retirement a total amount of Rs.94,000/- was recovered and on the prayer of the petitioner himself, the remaining amount was to be recovered from his gratuity and that has been actually done after retirement of the petitioner. The state respondent submits that in the background of this factual position, the petitioner is not entitled to get any refund.


          We have already stated that petitioner has not controverted any of the factual position presented before us by the state respondent and today Mrs. Dhar Chowdhury only insists that the case of financial hardship as taken by the petitioner in his supplementary affidavit may be taken as his rejoinder.

          Mrs. Dhar Chowdhury submits before us that in the judgement of Shyambabu Verma –Vs- Union of India followed by other judgements rendered in the case of Sahib Ram and Abdul Quadir Sheik, the Hon’ble Supreme Court of India has unanimously held that in case of retired employee there should not be any recovery from the retiral benefit and that will put the retired employee in extreme financial hardship. 
          Mrs. Dhar Chowdhury submits that after rendering of Judgement by the Hon’ble Supreme Court in the case of Chandi Prasad Uniyal –Vs- State of Uttarakhand reported in 2012(8) SCC Page 417 this Tribunal has been taking a different stand relying on that judgement and not allowing any claim of refund.
          Mrs. Dhar Chowdhury submits that approach of this Tribunal to rely on the judgement of  Chandi Prasad Uniyal does not appear to be legally sound and sustainable. Mrs. Dhar Chowdhury explains that the decision rendered in the case of Shyambabu Verma was rendered by a three-judge Bench and naturally, the decision of that larger bench cannot be disturbed by a bench consisting of two Hon’ble Judges in the case of Chandi Prasad Uniyal and hence, according to the submission of Mrs. Dhar Chowdhury, this Tribunal should go by the Judgement of Shyambabu Verma and considering the financial hardship of the petitioner which has not been controverted by the state government, this Tribunal should allow his prayer of refund.
          Ms. Mallick in reply contends that submission of Mrs. Dhar Chowdhury does not appear to be acceptable at all because in Shyambabu’s case or in the case of Sahib Ram or Abdul Quadir Sheik, there was no scope for Hon’ble Supreme Court of India to examine the legal aspect as to whether there is any existing statutory provision empowering the government to recover any amount which was not due from even a retired employee. Ms. Mallick submits that in the Judgement of Chandi Prasadi Uniyal, Their Lordships referred all the three above mentioned cases and also other cases of similar type and after discussing the decision of those Judgements, Their Lordships in Chandi Prasad Uniyal case conclusively came to the decision that in none of those cases Hon’ble Supreme Court of India laid down any principle of law which can be accepted as a ratio of decision and naturally the submission of Mrs. Dhar Chowdhury that the ratio of decision rendered in the case of Shyambabu Verma cannot be disturbed by a subsequent smaller Bench is not at all tenable in law.

          Ms. Mallick further adds that when the Court shall deliver a decision on a point of law that would be binding and according to the provision and precedent, the decision on the question of law rendered by larger Bench cannot be generally disturbed by a smaller Bench and in that case the matter is required to be referred to a larger bench, but, in the present context as there was no decision on the point of law touching the legality and propriety of action of the state government in the matter of recovery from retired employee of the amount which was not at all due to him, the question of ratio of decision would not arise and naturally, there will be no question of referring the matter to a larger bench.

          Before dealing with the legal aspect of the matter as canvassed by Mrs. Dhar Chowdhury and countered by Ms. Mallick, we must add a few line about the factual position which has not been controverted by the petitioner.
          As far as prayer of interest on delayed payment is concerned, we find from the reply which has gone unchallenged that petitioner himself was to blame for the delay in disbursement of his retiral benefit and as per his own action, the service book was lost and subsequently it was reconstructed which took a reasonable period of time and naturally, the first prayer for interest is rejected. 
          As regards the claim of refund of the amount deducted from his gratuity, we find that here also the case of the petitioner is completely different from this type of usual cases. In the case of the petitioner, the recovery was not made after retirement. But, the recovery was effected long before his retirement and in fact, accepting the order of recovery, the petitioner agreed to the proposal of adjustment against the excess payment through his monthly salary and upto the date of his retirement. Such deduction from his monthly salary was made and thereafter, on the prayer of the petitioner the remaining amount was deducted from his gratuity and in this background even the observation of the Hon’ble Supreme Court of India rendered in the case of Shyambabu Verma does not apply at all.

          Now, as Mrs. Dhar Chowdhury has raised a legal issue, it is our duty to answer the same although not necessary at all in the context of the present fact of the case. Mrs. Dhar Chowdhury submits that in the supplementary application the petitioner has raised a question of financial hardship and in the context of the Judgement of Shyambabu Verma having regard to the financial hardship, the state government should be asked to refund the money and in this context Mrs. Dhar Chowdhury submits that we should not be guided by the decision of Chandi Prasad Uniyal as that decision was rendered by a two-judges Bench while the decision of Shyambabu Verma was rendered by three-judges Bench.
          Following the submission of Ms. Mallick, we like to repeat that the submission of Mrs. Dhar Chowdhury does not appear to be at all acceptable. In the case of Chandi Prasad Uniyal Their Lordships have made it abundantly clear that in the case of Shyambabu Verma or in other subsequent cases, no ratio of decision was laid down on the question of power of the government in the matter of recovery of any amount which was deducted as excess amount paid to an employee, but, out of sheer sympathy and equitable consideration there was an observation not to effect such recovery in case of retired employee under certain exceptional circumstances. 

          In the case of Chandi Prasad Uniyal for the first time Their Lordships of Hon’ble Supreme Court had the occasion to examine whether there is any right for the retired employee to resist the demand of recovery and it was categorically answered in the negative with further addition that if any laxity is shown for such recovery as a matter of general practice that will be a burden on tax payers’ money and which is not desirable and Their Lordships also echoing the sympathy of Shyambabu Verma’s case recorded that only in case of extreme financial hardship, the Court or Tribunal, not as a matter of right, but, on the question of equity may consider the prayer of refund.

          In the above context, we fail to accept the contention of Mrs. Dhar Chowdhury that the decision of Chandi Prasadi Uniyal would not apply and we should be guided by the decision of Shyambabu Verma.

          To conclude after hearing both the sides both on the point of law and fact, we find no merit behind the prayer of the petitioner and we reject the entire application, but, however, without any order as to cost.           


              Plain copy to both the sides.
              Sd/-                                         Sd/-
   ( SAMAR GHOSH)                         (A. K. BASU)

        MEMBER(A)                             CHAIRMAN  
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