ORDER SHEET

West Bengal Administrative Tribunal

  
 

                                                                        Case No. OA – 957 of 2012                                           
                                                                                                                             


                                         Versus         
	Serial No. and

date of order

              1
	Order of the Tribunal

with signature

                                                     2
	Office action with date

and dated signature of

parties when necessary.

                         3





Page No. 7
ORDER SHEET – (Continuation)

  .   
                                                                                                                            


                                                                                                                          ……………………………………………

                                                                                                                                                             Vs.
                                                                                                                                                              

                                                                                                                           …………………………………………..

  Case No. OA – 957 of 2012                                           
	Serial No. and

date of order

              1
	Order of the Tribunal

with signature

                                                     2
	Office action with date

and dated signature of

parties when necessary.

                         3

	



	                       

             09
       .31/01/14
             09

       .31/01/14
             09

       .31/01/14
             09

       .31/01/14
             09

       .31/01/14
             09

       .31/01/14
             09

       .31/01/14
                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                     
	
For the applicants             :  


For the respondent        :          
          In this application, both petitioners and state respondents have filed their respective reply and rejoinder and hence we have taken up final hearing of this application in presence of Ld. Advocates of both the sides. The petitioners have filed this application alleging that although they are very much eligible to come under regular establishment after satisfying the parameters mentioned in finance department memo dated 22.4.1974 and although their case was duly recommended by the department, but, for the observation of finance department vide its memo dated 20.7.2011 the parent department is reluctant to pass any order for their regularization. 
          The petitioners have stated that petitioner Nos.1 to 5 on compassionate ground got appointment in the work charged establishment and petitioner Nos.6 and 7 got appointment in the work charged department directly after being considered eligible by the authority and they have rendered continuous service exceeding 10 years and as such following the finance department memo dated 22.4.74 they were eligible for coming under regular establishment, but, only for the subsequent memo of the finance department, the parent department is not considering favourably their case and hence this application.
          The state respondents in their reply have very candidly submitted that petitioners are found to be eligible for getting benefit of finance memo dated 22.4.1974 after satisfying the parameters of that memo and the department also forwarded their case for ratification by the finance department, but, the finance department by the memo dated 20.7.11 makes it clear that in view of the judgement of the Hon’ble Supreme Court of India delivered in the case of State of Karnataka –vs- Uma Devi & Others and subsequent decisions of the Hon’ble Apex Court, it is not possible for regularization of work charge staff and the earlier memo dated 22.4.1974 will cease to be operative. The state respondent, in fact, has pleaded their inability to grant relief in view of the finance circular dated 20.7.2011. 
          The petitioners in their rejoinder have challenged the contention of the state respondent and they submit that as they have been granted all the benefits like regular employee and even their service book has been opened, now, at this stage after rendering continuous service for more than 10 years at a stretch, they cannot be denied the benefit of regularization in the name of finance memo of 20.7.2011. 
          Today, at the time of hearing Mr. Banerjee submits before us that the finance department by its memo dated 20.7.2011 with reference to the judgement of State of Karnataka –vs- Uma Devi & Others held that no regularization of work charge staff is possible henceforth and at the same time they held that the earlier finance memo dated 22.4.74 will cease to be operative. Mr. Banerjee submits that if para 2 and 3 of the said memo is read together, it would be quite clear that impact of that memo, if any, must be with prospective effect, but, not with retrospective effect simply on the ground that in the memo, it was clearly stated that this bar will come into operation from the date of issue of the memo and no action can be taken to nullify any step taken before issue of the circular on the basis of earlier finance memo dated 22.4.1974. 
          Mr. Banerjee next submits that it is well accepted rule under the general clauses act that no government circular, order or rule as a matter of fact, can be given retrospective effect, if it has the effect of taking away a benefit that has already accrued. 
          Mr. Banerjee submits that it is very much clear from the stand taken by the state respondent that only for the impugned memo of the finance department dated 20.7.2011, the parent department is unable to make regularization of the petitioners, but, as that memo in the true legal sense cannot be a hurdle in regularization of the petitioners, the Tribunal should direct accordingly both the finance department as well as the parent department for early regularization of the petitioners. 
          We have considered submissions of both the sides and we find that the only question for our consideration is whether the finance memo dated 20.7.11 can take away the benefit of regularization which was available to the eligible candidates way back in 1974 through a finance memo dated 22.4.74. We can take judicial notice of the fact that following the memo of 22.4.1974 the department issued order of regularization to some of the members of the work charged establishment, but, the finance department while examining such recommendation for such regularization for the first time in 20.7.11 made the observation that in view of the judgement rendered in the case of State of Karnataka –vs- Uma Devi & Others, there is no scope for any further engagement of work charge staff and there is no scope for regularization of  work charged staff any longer and in fact, according to the finance department the earlier memo dated 22.4.74 which gives birth to the claim of regularization shall cease to be operative with the issuance of the memo dated 20.7.2011. 
          Now, after hearing submissions of Mr. Banerjee as well as Ld. Advocate for the state respondent, we have examined the finance memo dated 20.7.11 and we can very well record that it is up to the state government whether to accept any earlier circular or to recall that circular in the public interest and this Tribunal does not have any domain over such desire of the state government which is exclusive jurisdiction of the state government. But, the question remains whether any benefit granted to a person on earlier occasion can be taken away at a much later stage in view of some decision rendered by the highest court of land when that decision was not in existence at the time of issue of this circular conferring such right on the person. 

          It is very much clear from the memo of 20.7.11 that finance department declined to ratify the proposal of regularization which was made pursuant to earlier finance memo of 22.4.1974 only in view of the judgement delivered in the case of Uma Devi and it is very much known to all of us that judgement of Uma Devi was delivered in the year 2006 and it would not be out of context to mention that at the concluding paragraph of that judgement Their Lordships made it clear that the ratio of decision in this judgement shall be operative only from the date of delivery of the judgement and this further strengthens our conclusion that finance department cannot take any adverse view about the proposal of regularization which was taken way back in 1974 by referring to the judgement of 2006 when Their Lordships made it clear that the ratio of judgement shall be operative only from the date of delivery of the judgement. We may judge the matter from other angle also. It is the general principle of law that any benefit accruing to a person by an earlier act of the state generally cannot be taken away with retrospective effect and if the state feels that such benefit was not necessary, only that decision can be made effective for the future aspirant, but, the person already enjoying such benefit through passage of time cannot be asked to give away that benefit by operation of any subsequent circular or order. To conclude, we find no legal substance in the contention of the finance memo dated 20.7.11 so far it relates to regularization of work charge staff made under finance memo dated 22.4.74 after satisfying all the parameters of that memo. But, we do not pass any comment regarding other observation of the said memo. We, therefore, allow this application to the extent that the memo dated 20.7.11 shall not be a bar in regularization of the present petitioners, if they satisfy the parameters of such regularization and the parent department is directed to refer the matter to the finance department along with the copy of this order and finance department shall act as per our observation and thereafter, parent department shall issue necessary order of regularization and the entire exercise including the examination by the finance department and issue of order must be done within a period of four months from communication of this order.           

           Plain copy to both the sides.    
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